THE OBLIGATION TO RATIFY TREATIES 


IS RATIFICATION NECESSARY FOR THE VALIDITY OF A TREATY? 


One of the earliest examples of a sort of ratification is found in 
the treaty between Justinian and the Persian King, Chosroes, in 561 
A. D. In this case the sovereigns agreed to accept that which their 
plenipotentiaries had promised and agreed upon.’ The French-Swiss 
alliance of May 28, 1777, was sanctioned by solemn oaths.? It was 
the custom in earlier times to take hostages to insure ratification; this 
Grotius believed entirely proper. The oath gave way to a mere act 
or declaration of ratification. 

Grotius likened a plenipotentiary to a mandatory, holding that 
all agreements reached by him were binding upon the sovereign from 
the time of signature, unless the secret instructions were transcended.* 
Thus he regarded ratification as a mere form, not affecting the valid- 
ity of the treaty. Likewise Martens, writing in 1789 at the time of 
the adoption of the Constitution of. the United States, believed that 
if a mandatory had not exceeded his secret instructions, all that he 


agreed to was binding upon the state represented, and that the law 
of nations required no particular ratification (ratification particu- 
liére).* Pufendorf regarded treaties valid from signature and thought 


ratification superfluous.® 

It should be remembered that the older writers were accustomed to 
absolute sovereign relationship and wrote before the period when con- 
stitutional bodies developed and took away from the kings and heads 
of states a part of the supreme power. Among the powers taken 
away from the sovereigns or heads of states in many cases, has been 
certain powers in regard to treaty-making. Such a division of the 
treaty-power occurred in 1789, when the Constitution of the United 
States vested that power in the President and the Senate. Certainly 


1Du Mont, Supplement au Corps Universale, II, 197. 

2 Wegmann, Die Ratifikation von Staatsvertraegen, p. 3. 
8 De Jure Belli ac Pacis, III, 20, 52. 

4 Droit des Gens, Art. 48. 


5 De Jure Nature@ et Gentium, lib. III, cap. TX, art. 2. 
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after its adoption it could not forcefully be maintained that ratifica- 
tion was unnecessary for the validity of treaties to which the United 
States was a party. No authority does so hold, yet there is consider- 
able difference of opinion as to the extent of the obligation to ratify. 
The German writer, Wegmann, holds that ratification in general is 
somewhat superfluous (etwas weberflussiges) and inconsequential 
(nichtssagendes).® For most leading authorities, however, ratification 
is necessary for the validity of treaties. Usage has come to require 
ratification in case of all treaties. 

The question of the necessity for ratification is now hardly of 
practical interest, says Despagnet, since ‘‘qu’il n’y a peut-étre plus 
un seul traité qui ne contienne de nos jours la reserve de la ratifica- 
tion.’? He makes an exception, however, of conventions between 
chiefs of state who themselves have full treaty power. ‘‘The necessity 
of ratification,’’ says Hall, ‘‘may be taken as practically undisputed, 
and the reason for the requirement is one which prevents it from 
being a mere formality.’’*? An even stronger statement is made. by 
Pradier-Fodéré, who says that ‘‘ Aucune traité n’est definitif avant 
d’avoir été ratifié.’”® 

The view that ratification is an essential and necessary step in the 
making of a valid treaty is confirmed and strengthened by a considera- 
tion of partial ratification, of which several instances are recorded. 
Citing the Act of Brussels of July 2, 1890, which was only partially 
ratified by France with the assent of the other contractants, Despagnet 
says that ratification should be integral and without modification or 
reserve, unless the restrictions are admitted by all the contractants.® 
In his report to the plenary session of the London Naval Conference 
of 1909, Professor Louis Renault said, regarding the rules agreed 


upon by the Conference commissions for the regulation of maritime 
warfare: 


Les régles contenues dans cette Déclaration touchent 4 des points 
trés important et trés different. Elles n’ont pas été acceptées avec 


6 Staatsvertracge, p. 4, note 9. 

7 International Law, 7th ed., p. 340. 

8 Pradier-Fodéré’s edition of Grotius, ftn., p. 144. 

9 Droit International Public, p. 689, 4th ed., by Boeck, 1910. 
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le méme empressement par toutes les Délégations; des concessions 
ont été faites sur un point en vue de concessions obtenues sur un 
autre L’ensemble a été, tout balancé, reconnu satisfaisant. Une 
attente légitime serait trompée si une puissance pouvait faire des ré- 
serves & propds d’une régle a laquelle une autre puissance attache 
une importance particuliére.’® 


In such internationab treaties as the Brussels Treaty of 1890, 
The Hague Treaties of 1899 and 1907, and the Versailles Treaty of 
1919, the general understanding is that they are concluded ad refe- 
rendum, and must be approved and ratified by the several govern- 
ments concerned as is constitutionally provided. Particularly is this 
true, because legislation is usually necessary to carry treaties of such 


broad scope into effect. 

The attitude adopted by the Government of the United States 
is expressed clearly and unequivocally by President Washington 
in a special message to Congress, September 17, 1789, in which he 
says: 

It is said to be the general understanding and practice of nations, 
as a check on the mistakes and indiscretions of ministers or commis- 
sioners, not to consider any treaty, negotiated and signed by such offi- 
cers, as final and conclusive, until ratified by the sovereign or gov- 
ernment from whom they derive their powers. This practice has been 
adopted by the United States respecting their treaties with European 
nations, and I am inclined to think it would be advisable to observe 
it in the conduct of our treaties with the Indians.” 


Regarding the Jay Treaty of 1795, President Washington further 
expressed himself on the treaty-making power: 


The nature of foreign negotiations requires caution, and their 
success must often depend on secrecy; and even when brought to a 
conclusion a full disclosure of all the measures, demands, or eventual 
concessions which may have been proposed or contemplated would be 
extremely impolitic, for this might have a pernicious influence on 
future negotiations, or produce immediate inconveniences, perhaps 
danger and mischief to other persons. The necessity of such caution 
and secrecy was one cogent reason for vesting the power of making 
treaties in the President, with the advice and consent of the Senate, 


10 Proceedings of the International Naval Conference, British State Papers, 


Miscellaneous No. 5 (1909), p. 375. 
11 Quoted by Wharton, International Law Digest, II, p. 6. 
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the principle on which that body was formed confining it to a 
small number of members... . 

The course which the debate has taken on the resolution of the 
House leads to some observations on the mode of making treaties 
under the Constitution of the United States. 

Having been a member of the General Convention, and knowing 
the principles on which the Constitution was formed, I have enter- 
tained but one opinion upon this subject; and from the first estab- 
lishment of the government to this moment, my conduct has exem- 
plified that opinion. That the power of making treaties is exclusively 
vested in the President, by and with the advice and consent of the 
Senate, provided two-thirds of the senators concur.” 


On May 6, 1794, Mr. Randolph, Secretary of State, wrote to Presi- 
dent Washington as follows: 


By the Constitution of the United States ... the President has 
the power to make treaties ‘‘by and with the advice and consent of 
the Senate, ... provided two-thirds. of the Senators present concur. 
The Secretary of the Treasury and the Secretary of War being 
of opinion that it was constitutional and expedient to empower Mr. 
Jay to conclude a treaty of commerce with Great Britain, his powers 
were drawn conformably with this idea. Their reasons for so holding 
they committed to writing; and the same course was pursued by Mr. 
Edmund Randolph, then Secretary of State, who entertained different 
sentiments on the subject. Mr. Randolph took the view that to per- 
mit a treaty of commerce to be signed by Mr. Jay and transmitted 
to the United States for ratification would be ‘‘to abridge the power 
of the Senate to judge of its merits’’ since, ‘‘according to the rules 
of good faith, a treaty which is stipulated to be ratified ought to be 
so, unless. the conduct of the minister be disavowed and punished’’; 
and that, if Mr. Jay was permitted to sign a treaty, no form of ex- 
pression can be devised to be inserted in it which will not be tanta- 
mount to a stipulation to ratify or leave the matter as much at large 
as if he had no such power.** 


Regarding the Colombia Treaty of 1825, Secretary of State Clay 
wrote to Mr. Addington, British Minister at Washington, as follows: 


The Government of His Britannic Majesty is well acquainted with 
the provision of the Constitution of the United States by which the 
Senate is a component part of the treaty-making power; and that the 
consent and advice of that branch of Congress are indispensable in the 


12 Richardson, Messages and Papers, 1, pp. 194-195. 
136 MS. Dom. Let., 251; quoted by Moore, Digest, V, p. 193. 
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formation of all treaties. According to the practice of this Govern- 
ment, the Senate is not ordinarily consulted in the initiatory state of 
a negotiation, but its consent and advice are only invoked after a 
treaty is concluded, under the direction of the President, and sub. 
mitted to its consideration. Each of the two branches of the treaty- 
making authority is independent of the other, whilst both are respon- 
sible to the people, the common source of their respective powers.* 


TREATY-MAKING POWERS CLASSIFIED 


The constitutions or fundamental laws of various states readily 
suggest the grouping of treaty powers under three heads: (A) Where 
the head of the state may make treaties without any constitutional 
limitation; (B) where such limitation is made for only certain types 
of treaties, as those ceding territory, involving financial obligation, 
affecting private rights, ete.; (C) where all treaties require approval 
of a constitutional body other than the executive who makes them. 

A. In this class may be placed Japan, and Russia as she was 
before the fall of the monarchy. The Emperor of Japan has full 
treaty power. 

B. A majority of the leading Powers fall into this class. It in- 
eludes England, France, Italy, Belgium, the old Austria-Hungary, 
the old Germany, and several of the smaller Powers. 

a. England.—While it is true that theoretically the Crown pos- 
sesses the prerogative in regard to treaties, and conceivably might 
make any treaty without the approval of Parliament, yet, in the prac- 
tical working of the British governmental system, the Government is 
so responsible to the will of Parliament that no Premier would allow 
a treaty to be made which was strongly opposed by that body; more- 
over, when legislative enactment must give force and effect to a treaty, 
it is now generally understood that Parliament must give its approval. 

The English treaty power is described by Ridges as follows: 


In England the treaty-making power is vested in the Crown, act- 
ing upon the advice of its responsible councillors, viz., the Cabinet, 
or, in matters of less importance the Secretary of State for Foreign 
Affairs. ... 

It seems to be generally conceded, however, that the Crown may 
make a treaty ceding territory without the consent of Parliament; 


14 American State Papers, Foreign Relations, V, p. 783. 
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and that treaties concluding peace or declaring war are also valid 
without Parliamentary sanction. In either of the latter cases, how- 
ever, the necessity for the consent of Parliament would be indirectly 
supplied where the terms of peace or the declaration of war necessi- 
tated a parliamentary grant of money, and in the case of a disgrace- 
ful peace being concluded without parliamentary sanction the royal 
prerogative would probably not shield the responsible minister from 
an impeachment of the Commons. Conventions relating to commerce 
require parliamentary sanction (semble) when they impose taxation 
upon, or interfere with, the private rights of a subject." 


b. The French constitutional law on the relation of the public 
powers, July 16, 1875, provides: 


Art. 8.—The President of the Republie shall negotiate and ratify 
treaties. He shall give information regarding them to the Cham- 
bers as soon as the interests and safety of the state permit. 

Treaties of peace and of commerce, treaties which involve the 
finances of the state, those relating to the person and property of 
French citizens in foreign countries, shall be ratified only after hav- 
ing been voted by the two Chambers. 

No cession, exchange, or annexation of territory shall take place 
except by virtue of a law.'® 


c. The Belgian Constitution of February 7, 1831, provides: 


Art. 68.—The King commands the forces both by land and sea, 
declares war, makes treaties of peace, of alliance, and of commerce. 
He shall give information to the two Houses of these acts as soon as 
the interests and safety of the state permit, adding thereto suitable 
comment. 

Treaties of commerce, and treaties which may burden the state, 
or bind Belgians individually, shall take effect only after having re- 
ceived the approval of the two Houses. 

No cession, exchange, or addition of territory shall take place ex- 
cept by virtue of a law.*” 


d. The Italian Constitution of March 4, 1848, provides: 


Arr. 5.—To the King alone belongs the executive power. He is 
the supreme head of the state; . . . makes treaties of peace, alliances, 
commerce, and other treaties, communicating them to the Houses as 


15 Constitutional Law of England, p. 534, 2d ed. (1915). 
16 Dodd, Modern Constitutions, I, 292. 
17 Ibid., p. 137. 
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soon as the interests and security of the state permit, accompanying 
such notice with opportune explanations; treaties involving financial 
obligations or alteration of the territory of the state shall not take 
effect until after they have received the approval of the Houses.** 


e. The Austro-Hungarian treaty law of December 21, 1867, pro- 


vides: 


Arr. 6.—The Emperor shall conclude political treaties. 

The consent of the Reichsrat is necessary for the validity of any 
treaties of commerce or political treaties which impose obligations 
upon the Empire, upon any part thereof, or upon any of its citizens. 


This law was modified and supplemented by the following law 
adopted upon the union with Hungary: 


Section I.—The following affairs are declared common to Austria 
and Hungary: 

a. Foreign affairs, including... measures relating to international 
treaties, reserving the right of the representative bodies of both parts 
of the Empire (Reichsrat and Hungarian Diet) to approve such 
treaties, in so far as such approval is required by the Constitution.’® 


f. The German Constitution of April 16, 1871, provides: 


Art. II.—To the King of Prussia shall belong the presidency of 
the Confederation, and he shall have the title of German Emperor. 
It shall be the duty of the Emperor to . . . enter into alliances and 
other treaties with foreign countries.... So far as treaties with for- 
eign countries relate to matters which, according to Art. 4, are to be 
regulated by imperial legislation, the consent of the Bundesrat shall 
be required for their conclusion, and the approval of the Reichstag 
shall be necessary to render them valid.?° 


C. In this group are the United States, Brazil and Portugal. The 
Constitution of the United States has been discussed above. 
b. The Brazilian Constitution of February 24, 1891, provides: 


To the President of the Republie shall belong the exclusive right: 
To enter into negotiations with other countries, to conclude agree- 


18 Dodd, Modern Constitutions, Vol. II, p. & 
19 Jbid., Vol. I, p. 88. 
20 Tbid., pp. 330-331. 
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ments, conventions, and treaties, always referring such treaties and 
conventions to the Congress. ... 7? 

c. After giving the King power to make treaties, the Portuguese 
constitutional charter of July 5, 1852, modifies the old charter of 1826 
by requiring that: 

Every treaty, concordat, or convention which the government may 
conclude with any foreign Power shall, before ratification, be approved 
by the Cortes in secret session.?? 

An examination of the constitutions or fundamental laws of the 
various states shows that while it is still possible for some states to 
conclude treaties which are valid without a constitutional body’s ap- 
proval, yet the whole tendency is to require such approval. This is 
shown by amendments to the constitutions of some states, or by 
modifications of their fundamental laws. The increasing number of 
multipartite treaties which always require ratification is an example 
of the tendency for the ratification requirement for all treaties. 


EXTENT OF OBLIGATION DEPENDENT UPON THE FUNDAMENTAL LAW OF 
THE CONTRACTING PARTIES AND THE POWERS GIVEN TO THE 
NEGOTIATORS. 

An examination of the fundamental laws of the leading Powers 
has also shown that ratification is, in some states, a constitutional part 
of the making of a valid treaty ; and that in others, only certain kinds 
of treaties must be approved for ratification by a constitutional body 
other than the negotiating functionary or the person giving him nego- 
tiating power. It is thus seen that in a given negotiation, the powers 
of the negotiator are dependent, first, upon the treaty power of the 
person, if other than himself, from whom he derives his delegated 
power; and second, the precise powers given him for the negotiation 
in which he is engaged. If the head of a state engages directly in the 
negotiation of a treaty, he has no more power than he is competent 
to clothe his representative with; nor has he more than is given him 
by the fundamental law of his state. 

Ordinarily it is assumed that the negotiators are familiar with 


21 Dodd, Modern Constitutions, p. 165. 
22 Jbid., II, p. 163. 
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the steps through which the treaty must pass in each of the states 
engaged in a given negotiation, but such knowledge is not always 
possessed. It aids, however, in anticipating the kind of treaty that 
will be approved, when the treaty power in each state is understood 
by all the negotiators. ‘‘Without doubt,’’ says Geffken, ‘‘a gov- 
ernment should know.the various phases that the project must follow 
at the hands of the other contractant; it is not able to raise reclama- 
tions if the treaty fails in one of these phases.’’ ** 

‘*A state is responsible for, and is bound by, all acts done by 
its agents within the limits of their constitutional capacity or of the 
functions or powers entrusted to them.’’ *4 


GROUNDS WHICH HAVE BEEN SUGGESTED WHICH JUSTIFY THE REFUSAL 
TO RATIFY,. 


Following are the grounds suggested by various writers and states- 
men as justifying the refusal to ratify treaties’: 

1. When the negotiator transcends his instructions; 

2. When force or menace has been applied to the person of the 
negotiator ; 

3. If physical or moral impossibility of fulfillment of the treaty 
develops before the time for ratification expires; 

4. Mutual error of the negotiators respecting matters of fact which 
have a decisive bearing on the treaty; 

5. A change in the circumstances under which the treaty was 
signed ; 

6. If clauses contrary to the public law of any of the contractants 
are incorporated in the treaty; 

7. Lack of proper credentials on the past of the negotiator; 

8. Failure to meet the approval of the necessary authority which 
has a voice in the treaty-making. 


INSTANCES OF REFUSAL TO RATIFY TREATIES, 


1. The Monroe-Pinckney Treaty between the United States and 
Great Britain, signed December 31, 1806, was not ratified by the. 


23 Geffken’s Heffter, note, p. 201. 
24 Hall, International Law, 7th ed., p. 332. 
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United States. President Jefferson did not submit it to the Senate, 
thus establishing a precedent followed in several instances by later 
Presidents.”* 

2. On August 11, 1802, a claims convention was signed by the 
United States and Spain. It was sent to the Senate on January 11, 
1803, and on March 3d that body advised against ratification. The 
Spanish Minister obtained an opinion from five influential lawyers 
on an abstract ease so framed as to cover the points in dispute regard- 


ing claims. These opinions were in favor of the Spanish contention. 
On January 9, 1804, a second vote was taken in the Senate and 
ratification was advised. Spain was by this time unwilling to ratify, 
and on October 13, 1804, Yrujo, the Spanish Minister at Washing- 
ton, wrote Seeretary of State Madison as follows: 


By the communications I have made to this Government . . . you 
are informed of the just motives His Catholic Majesty has for not 
ratifying the convention pending between our two Governments, ex- 
cept on certain conditions, founded on the most rigorous justice, 
and necessary, as well to the honor of his sovereignty, as to the inter- 
ests of his subjects. That His Majesty has the right to propose the 
alteration which he may judge proper for these objects, before the 
ratification, is indisputable, not only from the expression which is 
found in the seventh article of the said convention which says: ‘‘the 
present convention shall have no foree or effect until it be ratified 
by the eontracting parties,’’ but from many. other antecedent 
examples.*° 


Secretary Madison replied: 


' Were it necessary to enforce these observations by an inquiry 
into the right of His Catholie Majesty to withhold his ratification in 
this case, it would not be difficult. to show that it is neither supported 
by the principles of public law, nor countenanced by the examples 
which have been cited. According to the former, such a refusal ought 
to be founded either on a departure of the negotiating minister from 
his instructions, or on intervening occurrences, or on some surprise 
or deception. Neither of these can be alleged. The Spanish Govern- 
ment itself was privy to the negotiation, leaving, consequently, its 


25 Other examples of the Executive withholding treaties from the Senate are 
the treaty with Mexico, March 21, 1853, relative to a passage across the Isthmus 
of Tehuantepec; an extradition treaty with Colombia, March 30, 1872; and a 
trade-mark convention with Switzerland, February 14, 1885. 

26 American State Papers, Foreign Relations, II, 624. 
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final act of ratifieation the merest ceremony. No new facts connected 
with the subject have come to light. The negotiation was so long on 
foot, and so fairly conducted, that neither surprise nor deception can 
be pretended. ... Another distinction absolutely decisive is, that 
the conditional ratification proceeded from the Senate, who, sharing 
in treaties on the final ratification only, and not till then even knowing 
the instructions pursued in them, cannot be bound by the negotiation 
like a sovereign, who holds the entire authority in his own hands. 
When peculiarities of this sort in the structure of a Government are 
sufficiently known to other Governments, they have no right to take 
exception at the inevitable effect of them.?’ 


Finally, after sixteen years, this convention was ratified by Spain, 
the ratifications being exchanged on December 21, 1818. It was an- 
nulled by Article X of the Florida Treaty of 1819. 

3. The Florida Treaty of 1819.—The instructions of the Spanish 
King to Don Luis de Onis, who, with John Quincy Adams, negotiated 
the treaty of 1819, were as follows: 

Obliging ourselves as we do hereby oblige ourselves and promise 
on the word and faith of a King, to approve, ratify, and fulfill, and 
cause to be inviolably observed and fulfilled, whatsoever may be stipu- 
lated and signed by you; to which extent and purpose, I grant you 
all authority and full power, in the most ample form, thereby as of 
right required.** 


Shortly after the signature of the treaty, February 22, 1819, 
question arose concerning the eighth article relating to land grants 
made by the King to the Duke of Alagon, Captain of the Bodyguards; 
Count of Pufion Rostro, Treasurer of the Household, and Don Pedro 
de Vargas, His Majesty’s Chamberlain. Adams had understood that 
the grants were annulled by the treaty. Upon pressure by Adams 
and Hyde de Neuville, the French Minister at Washington, who had 
acted as intermediary in the negotiation, De Onis said: 

With the frankness and good faith which have uniformly actu- 
ated my eonduct, and which distinguish the character of the Spanish 


nation, I have to declare to you, sir, that, when I proposed the revoca- 
tion of all the grants made subsequently to the date above mentioned 


27 Madison to Yrujo, October 15, 1804, American State Papers, Foreign Rela- 
tions, Il, 625; the conditional ratification referred to is the Jay Treaty of 1795. 
28 American State Papers, Foreign Relations, IV, 657. 
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(January 24, 1818), it was with the full belief that it comprehended 
those made to the Duke of Alagon, as well as any others which had 
been stipulated at that period.** 


On August 18, 1819, Secretary Adams wrote Mr. Forsyth, the 
American Minister at Madrid, that the United States would hold 


Spain responsible ‘‘for all damages and expenses which arise from 
the delay or refusal to ratify, ... ’’*° and on December 16th he 
advised Mr. Lowndes, Chairman of the Foreign Relations Committee 


in the Senate, as follows: 


The King of Spain was bound to ratify the treaty; bound by the 
principles of the law of nations applicable to the case; and further 
bound by the solemn promise in the full power. He refusing to per- 
form this promise and obligation, the United States have a perfect 
right to do what a court of chancery would do in a transaction of a 
similar nature between individuals, namely, to compel the perform- 
ance of the engagement as far as compulsion can accomplish it, and 
to indemnify themselves for all the damages and charges incident to 
the necessity of using compulsion. They can not compel the King of 
Spain to sign the act of ratification, and, therefore, can not make the 
instrument a perfect treaty; but they can, and they are justified in 
so doing, take that which the treaty, if perfect, would have bound 
Spain to deliver up to them; and they are further entitled to indem- 
nity for all the expense and damages which they may sustain by con- 
sequence of the refusal of Spain to ratify.** 


The reasons for non-ratification by Spain were the permission of 
privateering expeditions from United States’ ports against Spanish 
vessels ; the fear that ratification of the treaty and recognition of her 
American colonies as independent by the United States would be 
simultaneous acts; and, in general, the sympathy and aid alleged 
to be given those colonies by the United States. It was hinted that 
Spain would endeavor to show that De Onis had exceeded his in- 
structions, but this point was not officially pushed by Spain.*” 


29 De Onis to Adams, March 10, 1819, American State Papers, Foreign Rela- 
tions, IV, p. 659. 

80 Instructions, VIII, 343. 

81 American State Papers, Foreign Relations, IV, 673. 

82 Upon being informed by Rush, the American Minister at London, that 
the special envoy, General Vives, had told Lord Castlereagh that he should 
be able to convince the American Government that De Onis had exceeded his 
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4, One of the foremost examples of a refusal to ratify occurred in 
1841, when a treaty between the King of Prussia and the King of Hol- 
land, which provided for the admission of the Grand Duchy of Lux- 
emburg into the German Zollverein, was not ratified by Holland. 
The six weeks allotted for ratification having elapsed, a lively discus- 
sion arose concerning the right of a state to refuse ratification. In 
this discussion France played a leading part, since one of the reasons 
given by the Dutch King (Grand Duke of Luxemburg) for non- 
ratification was the failure of the treaty to give most favored nation 
treatment to Luxemburg by Belgium and France. 

Concerning this treaty, the French Minister of Foreign Affairs, 


Guizot, said: 


Un débat s’est élevé en Europe entre le Roi de Prusse et le Roi 
des Pays-Bas, sur la ratification d’un traité. On avait soutenu que 
la ratification d’un traité ne pouvait étre refusée que lorsque le nego- 
ciateur avait outrepassé ses pouvoirs et qu’on le désavouait. J’avais 
repoussé cette doctrine, quoique parfaitement désintéressé dans la 
question, en appuyant le Roi des Pays-Bas qui la repoussait, j’avais 
soutenu que le droit de ratification n’était pas une pure forme; que 
e’était un droit sérieux, réel; qu’aucun traité n’était conclu et complet 
avant d’avoir été ratifié, et que si entre la conclusion et la ratification 
il survenait des faits graves, des faits nouveau, évidents, qui change- 
assent les relations des deux puissances et le cireconstances au milieu 
desquelles le traité avait été conelu, le refus de ratification etait un 
droit. J’avais soutenu cela en principe, je n’avais au contraire 
qu’a mettre en pratique ceux que je venais de soutenir.** 


An article, supposed to have been inspired from official sources, 
appeared in the Journal of The Hague, November 2, 1841, in which 
it was held that the instrument drawn up by negotiating ministers 
was only a treaty project and that the acceptance or rejection was 
a free right of the sovereign. A note to the Prussian representative, 


instructions, and in answer to a question, Adams replied: “I said that he [De 
Neuville] had told me so [that De Onis had not exceeded his instructions]. 
Onis had told me that by his instructions he could have ceded the Kingdom of 
Mexico. The Marquis of Casa Yrujo had told Mr. Erving ten times that Onis 
had ‘carte blanche.’ The Duke of San Fernando did not pretend that Onis had 
transcended his instructions, and how could he?” (J. Q. Adams, Memoirs, IV, 
466.) 
83 Mémoires pour servir a V’histoire de mon temps, VI, p. 161. 
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October 29, 1841, stated that non-ratification was a bounden duty 
(Gewissenspflicht), since the interests of the country were at stake.*4 


Commenting on the matter, Wurm said: 


Es ist klar, dass man im Haag die Sache weit schwieriger nahm, 
als die Doktrin des Journal de la Haye uns glauben machen will. 
Keineswegs glaubte man an ein Recht, nach freier Willkiir zu rati- 
fiziren oder nicht zu ratifiziren, sondern nach allem, was voran 

gegangen, glaubte man sich formell verpflichtet, zu ratifiziren; dies | 
Bewusstsein der formellen Verbindlichkeit war so stark, dass nur die 
‘*Gewissenspflicht’’ uberweigen konnte, und auch diese nur, nachdem 
sie in Berlin approbirt zu sein schein.* | 


Although it appears that this treaty was never ratified, the follow- 
ing year Luxemburg did enter the Zollverein. Undoubtedly the dis- 


eussion provoked by the refusal of the Dutch King to ratify, had con- 


siderable influence in determining that ratification is an essential a 
factor in treaty-making. 4 

5. In 1842, the French King, Louis Philippe, refused to ratify the 
treaty concluded between Austria, England, France, Prussia, and 
Russia, relating to suppression of the slave trade and the right of 
visit.*° 

6. A treaty of extradition was concluded between the United 
States and Prussia and other German States, in 1845. President Polk 
sent the treaty to the Senate and desired a change in Article III, 
which stipulated that the contractants need not deliver their own citi- 
zens. President Polk thought that since the United States had al- 
ready done this in several instances, it should not be precluded by the 
treaty. The Senate advised ratification of the treaty, but did not 
favor Polk’s amendment; the President, therefore, refused to ratify, 
giving as another reason, the instability of the German states.*" 

7. In 1849, President Taylor refused even to transmit to the Sen- 
ate a treaty negotiated by Mr. Hise with Mr. Silva of Nicaragua. 
This was a convenient method of refusing to ratify without receiving 
the advice and consent of the Senate. Doubtless the President knew 

34 Wegmann, Staatsvertraege, pp. 34-35. 

35 Ratifikation, p. 216. 


36 Bonfils, Manuel de Droit International Public, p. 532, 16th ed. 
87 Executive Journal, VII, 7, 433, 462. 
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that he could not accept the treaty, no matter what the action of the 
Senate might be.** 

8. On February 1, 1889, the Senate voted 38 to 15 against a resolu- 
tion advising ratification of an extradition treaty between the United 
States and Great Britain, signed at London, June 25, 1886.*° 

9. As in the case of the Florida Treaty of 1819, the Senate voted 
twice on the question of advising ratification of a treaty concluded 
August 11, 1874, with Turkey. The letter of transmission, written 
by President Cleveland, February 27, 1889, gives clearly the facts in 
this case: 


I herewith transmit a report of the Secretary of State and accom- 
panying documents relative to a naturalization treaty between the 
United States and Turkey, ... as to the proclamation of which the 
advice and consent of the Senate is desired. The advice and consent 
of the Senate were given to the ratification of the convention on the 
22d day of January, 1875, but with certain amendments which were 
not fully accepted by the Ottoman Porte. Because of such non- 
acceptance the treaty has never been proclaimed. Finally the Turk- 
ish Government, after the passage of fourteen years, has accepted 
the amendments as tendered. But in view of the long period that 
has elapsed since the Senate formally considered the treaty, I have 
deemed it wiser that, before proclaiming it, the Senate should have 
an opportunity to act upon the matter again, my own views being 
wholly favorable to the proclamation.*® 


The Senate advised ratification on February 28th. 


10. When the arbitration treaty with Great Britain was sent to 
the Senate in 1897, that body desired that Articles VIII and X be 
stricken out, and to the clause providing that arbitrators be appointed 
‘‘by the President of the United States,’’ the words ‘‘and appointed 
by and with the advice and consent of the Senate,’’ be added. On 
May 6, 1897, the Senate advised against ratification.** 

11. The reciprocity agreement of 1911 between the United States 
and Canada was rejected by adverse action of the latter. 


38 See letter of Secretary Evarts to President Hayes, March 8, 1880, Senate 


Ex. Doc., 112, 46th Cong., 2d Sess. 
89 Executive Journal, United States Senate, XXVI, 446. 
40 Ibid., XX VI, 467. 
41 Ibid., XXXI, 102-105. 
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THE OBLIGATION TO RATIFY 


AUTHORITIES CONCERNING 
TREATIES, 


VIEWS OF 


An examination of the opinions of writers and authorities shows 
that upon the subject of ratification three fairly distinguishable 
views prevail: 1, that no obligation to ratify exists, ratification being 
purely a matter of discretion; 2, that a moral obligation exists; 3, 
that where the negotiator has remained within his instructions, a per- 
fect or legal obligation exists. 

Among the authorities in group 1 are Bernard, Bonfils, Calvo, 
Funck-Bretano and Sorel, von Seligman, Hershey, Wilson, Wilson 
and Tucker. 

In group 2 are Bluntschli, Bynkershoek, Bulmerineq, Despagnet, 
Duer, Fiore, Hall, Hefftere, Jellinck, Twiss, Ullmann, Wharton, and 
Woolsey. 

Group 3 includes Grotius, Kluber, Martens, Field, and Wegmann. 
(It should be noted that some of these writers held that ratification 
was unnecessary for the validity of the treaty; at the same time they 
recognized ratification as a step of formality in treaty-making.) 


CONCLUSION. 


It has been noted that at least five authorities believe that ratifi- 
cation may not be withheld. But of these, the earlier writers thought 
that a treaty was valid at signature and it is clear that their concep- 
tion of ratification was not the same as that which now prevails, that 
is, that a treaty is valid only after an exchange of ratifications. Weg- 
mann is the only recent writer who states that a legal obligation to 
ratify exists; he believes that a gradually developing and existing 
customary law (Gewohnheitsrecht) forbids the refusal to ratify except 
in a few cases. While it is unquestionable that these writers are much 
more emphatic than others in expressing their views that a very strong 
obligation to ratify exists, some doubt must remain as to whether or 
not they believe it to be a legal obligation. 

More assurance can be felt, however, when moral obligation is con- 
sidered. Certainly those writers who believe in a perfect or legal 
obligation could also be grouped with those who hold that there is a 
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moral obligation. This being true, it would seem that the weight of 
opinion holds that a moral obligation to ratify exists. This obligation 
increases proportionately with the scope and difficulty of the nego- 
tiation of the treaty. As the eminent French jurist, Renault, has said, 
in a negotiation where many States are represented, there is consid- 
erable difficulty in reaching agreements on many points; concessions 
must be made here, for concessions granted there; and principles 
which are considered vital by one state may be held unimportant by 
another. Moreover, the physical difficulty of getting a large group 
of negotiators together is very great; time is required; large sums 
must go for the necessary expense; and the negotiators must leave 
their duties at home. Since a reconsideration of the agreements 
reached would require a new gathering of the negotiators, it appears 
that a very high moral obligation to ratify exists, especially in case 


of multipartite or international treaties. 
JOHN EvuGENE HARLEY. 
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PRISONERS 


AMERICAN-GERMAN CONFERENCE ON 


OF WAR.' 


THE 


BERNE, SWITZERLAND, SEPTEMBER 24 TO NOVEMBER 11, 1918. 


WHEN, in 1914, the Great War broke upon an astonished world, 
we rather took comfort to ourselves in the thought that no matter 
how swiftly and vigorously military operations might be prosecuted, 
the Conventions of Geneva and of The Hague would insure humane 
eare and chivalrous treatment to the prisoners of war of both sides. 
Perhaps unconsciously we based our feeling of assurance in this regard 
upon two assumptions. The first of these was that the terms of those 
conventions were of themselves legally binding upon the parties to 
the great conflict; and the second that in this day and generation of 
high development in the elements of morality and humanity the bel- 
ligerents would feel themselves morally if not technically constrained 
to abide by the principles, and to follow, in practice, the honorable 


provisions of the conventions. 

There are two particular conventions falling under consideration 
in this connection. These are, the Convention Respecting the Laws 
and Customs of War on Land, generally referred to as Hague IV of 
1907 ; and the Convention for the Adaptation to Maritime War of the 
Principles of the Geneva Convention of 1906, commonly known as 
Hague X of 1907. Each of these agreements contains a provisional 
article, practically identical in the two instances, worded substantially 


as follows: 


The provisions contained . . . in the present convention do not 
apply except between contracting parties, and only if all the bellig- 
erents are parties to the convention. 


Had our assumptions in this respect been securely founded, there 
would perhaps have been no occasion for any of the belligerent par- 


1The author of this article, Commander Raymond Stone, U. S. Navy, was 
Assistant Commissioner on the Special Diplomatic Mission of the United States 


to the Conference. 
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ties to enter into or even to desire conferences on the subject of the 
care and treatment of prisoners of war; but in actuality the conven- 
tions were not operative for the reason that some of the beiligerents 
were nonsignatory and, also, both the provisions of these conventions 
and the principles underlying them were ignored and flouted by sev- 
eral of the belligerents, notably by the Central Powers. It should be 
noted also that the magnitude of the forces engaged in this war and 
the large number of prisoners taken at the outset of the conflict by 
both sides were such that adequate preparations for the reception, 
housing, feeding, and administration, of the prisoners of war were 
sadly deficient on both sides. Neither side seems to have foreseen with 
any degree of accuracy the vast responsibility that would devolve upon 
captor states by reason of the numbers of prisoners of war that might 
be taken. In addition to this fact, the policy of the Central Powers, 
particularly that of Germany, a policy sometimes avowed and some- 
times very apparent without avowal, which dictated harsh and even 
inhumane treatment of prisoners of war with the aim and intention 
of carrying to the enemy population ideas of terror and frightfulness 
which might deter the population from prompting or encouraging 
enlistment in the fighting forces of their countries, seemed to render 
it very necessary that the belligerent countries should enter into some 


definite agreements prescribing reciprocal and binding rules and reg- 
ulations covering the general subject of prisoners of war. At least 
two British-German and two French-German conferences on this 
subject were held in neutral cities within the first three years of 


the war. 

Upon the entry of the United States into the war, our Government 
deemed it expedient to utter a pronouncement to the effect that while 
the Government of the United States, for good and sufficient reasons, 
did not consider that the actual provisions of the several Conventions 
of Geneva and of The Hague were operative in this war, it did con- 
sider that the principles underlying the provisions were of force and 
that they would be followed by the United States as a general guide 
in the cireumstances. 

From time to time during the earlier stages of our participation 
in the war efforts were made through diplomatic channels to arrive 
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at some mutually acceptable modus vivendi under which the eare, 
handling, treatment, and pay, of prisoners of war of each country 
held by the other might be assured and guaranteed. Whether due to 
the unwillingness of Germany, then in military ascendancy, to really 
come to an agreement, or to the inherent difficulties of presenting and 
discussing opposing views through the instrumentality of neutral pro- 
tecting Powers, negotiations by this means proved disappointingly 
unsatisfactory. In the meantime, frequent and persistent reports, 
some of which were well authenticated, concerning the unfavorable, 
not to say harsh and brutal, treatment by the Germans of prisoners 
of war belonging to the Entente Allies and to the United States, made 
increasingly evident the necessity for an actual face-to-face conference 
of fully accredited representatives of both governments in order to 
discuss and arrive at some definite accord with guarantees of fulfill- 
ment. 

During the spring and summer of 1918 the proposal for an 
American-German conference in some neutral country was made by 
our Government and eventually agreed to by the Imperial German 
Government. After some delay, the date of the convening of this 
conference, at first suggested for the early part of August, was finally 
decided upon as the 23rd of September, and the place of meeting as 
Berne, the capital of the Swiss Confederation. It was believed at the 
time that Germany was much more interested in discussing the situ- 
ation of German civilians in the United States than in treating the 
subject of prisoners of war, and that the German Government had 
assented to a conference largely in order that the civilian question 
might be taken up. At this stage of the war there were not many 
German prisoners of war in our hands, nor Americans in the hands 
of the Germans; there were, however, a large number of German 
civilians in the United State liable to detention under the Espionage 
Act and other statutes, and a few actually interned in detention 
camps or under criminal charges before the civil courts. The Govern- 
ment decided to send to Berne a Special Diplomatic Mission composed 
of delegates representing the State Department, the Navy Depart- 
ment, the War Department, the Department of Justice, and the 
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American Red Cross. The membership of the commission as finally 


ordered was as follows: 


Honorable John W. Garrett, U. 8. Minister to the Nether- 
lands, Chairman of the Commission. 

Honorable John W. Davis, Solicitor-General of the United 
States, Ambassador-elect to Great Britain. 

Major-General Francis J. Kernan, U. 8. Army. 

Captain Henry H. Hough, U. 8S. Navy. 


These four were full commissioners clothed with full powers. 
There were also a number of assistant commissioners and attachés. 

The American Commission first met in full membership at Paris 
on the 10th of September; and from that date until the 19th of the 
same month was occupied in the preliminary work of formulating 
and preparing a proposal in form to be presented to the German 
Commission when assembled in conference. Our Commission arrived 
at Berne on rhe afternoon of the 20th of September, and the members 
were distributed to several different hotels, it being quite impracti- 
eable in the congested condition of hotel accommodations to concen- 
trate them all in one place. 

Word was received that because of the recent death of General 
Friederichs, the head of the German Commission, that commission 
would not be ready for the assembling in conference until the 24th. 
The intervening days were spent by the American Commission in 
putting into final shape the proposal to be submitted by us. 

On the afternoon of the 24th the members of our Commission were 
received in audience by the President of the Swiss Federation, M. 
Felix Calonder, who immediately afterwards received the German 
Commissioners, Fuerst zu Hohenlohe Langenburg, Count Montgelas, 
Colonel von Fransecky, Prussian Ministry of War, Secret Counselor 
von Keller, Captain Wilke, Imperial German Navy, and Major 
Draudt, Prussian Ministry of War, along with numerous attachés 
and assistants. 

The Swiss Parliament, or Conseil Fédéral, being in session at this 
time in the parliament building, the inaugural meeting of the confer- 
ence was held in the directors’ room of the Swiss National Bank on 
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the Bundesplatz. The Conference was formally opened by President 


Calonder with a short address of welcome, good wishes, and assurances 


of hearty co-operation on his part and that of his coadjutors in the 


administration of the Swiss Government. Brief replies to this 
address were made by the chairman of the German Commissien, 
Prince zu Hohenlohe Langenburg, and hy Minister Garrett. 

President Calonder thanked the chairmen of the two delegations 
for their appreciative words, and expressed the hope that the task 
before them would be solved satisfactorily. He then introduced M. 
Paul Dinichert, Minister of the Swiss Department of Foreign Affairs, 
who assumed the neutral presidency of the Conference and announced 
the constitution of his Secretariat, to which were appointed Dr. Logoz, 
professor of Geneva University; Secretary of Legation Borsinger ; 
and Dr. Peter, of the Political Department. M. Dinichert prayed the 
delegations to help him in his labors, assuring those present that neth- 
ing would be omitted on his part to attain the desires of all concerned. 

The two delegations agreed that a short but precise report of each 
plenary meeting should be kept in both English and German, and 
further agreed that the negotiations should be confidential in char- 
acter, the seal of confidence as to the proceedings not to be lifted until 
the conelusion of an agreement and the final adjournment of the 
Conference sine die. 

Prince Hohenlohe submitted to M. Dinichert the text of the Ger- 
man proposal to be discussed in the Conference, and Minister Garrett 
submitted the text of the American proposal. 

After the exchange of these projets, Colonel von Fransecki and 
Legationsrat von Keller of the German delegation addressed the 
Conference, the former in behalf of military prisoners of war and the 
latter in the interest of interned civilians or civil prisoners. To these 
addresses there were no rejoinders from the American side of the 
eouncil table. 

It is interesting to note at this stage why in this and in all subse- 
quent proceedings of the Conference the German delegates had 
chronological precedence. Diplomatic priority is based upon the 
alphabet. Whether we use the English language, or the German, or 
the universally accepted diplomatic French, Germany alphabetically 
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precedes the United States; for in English the order is Germany- 
United States, in German it is Deutschland-Vereinigten Staaten, and 
in French it is Allemande-Etats-Unis. 

The first plenary meeting, which had lasted about thirty five min- 
utes, was then adjourned in order that both sides might make a pre- 
liminary study of the respective proposals, the next meeting to be at 
the eall of the President of the Conference. 

Throughout the negotiations in the full Conference the remarks 
of the one delegation or the other were not addressed directly to the 
opposite side, but always to the President, and were by him trans- 
mitted in translation to the recipients. In this difficult situation M. 
Dinichert displayed great tact, consideration, and versatility of lan- 
guage, he being a cultured gentleman of ability and wide experience 
and possessing fluency in the English, French, and German tongues. 
In the meetings of the joint subeommittee, hereafter described, by 
which the actual detailed work of the Conference was carried out, the 
same procedure of addressing all remarks to the chairman of the sub- 
committee, usually M. Dinichert, but sometimes one of the Secretariat, 
was theoretically in order; it is, however, an interesting matter of 
fact that in the discussions of the subeommittee the views of the two 
sides were not infrequently exchanged directly across the council 


table, each side using its own language, with which the members of 
the other side were, in truth, sufficiently familiar to understand the 
points of view expressed. This measure of informality was deemed 
to be necessary in order to expedite the progress of the work before 


the subeommittee. 

The second plenary meeting of the Conference was opened at 4 
p.m., of Thursday, the 27th. There were present at this meeting the 
President of the Conference, the two delegations in full number, the 
members of the Secretariat and the official stenographers. M. Dini- 
chert opened the meeting and inquired of the two delegations whether 
they were ready to give an opinion on the two projets. 

Upon an exchange of views it was found that the proposals con- 
tained some articles substantially the same, and also some articles in 
each which were not in any way touched upon in the other. It was 
decided that in order to bring the two proposals as nearly as possible 
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into agreement the one with the other, a joint subcommittee composed 
of five members from each delegation should be appointed; this joint 
subcommittee to meet from day to day, and under the direction of the 
respective commissions to formulate and present for approval a joint 
agreement. It was expressly stipulated that the conclusions of the 
subcommittee should not be binding upon the full commissions, but 
should serve only as a basis for agreement. 

The members of the joint subeommittee were the following: 

For the American Commission: Colonel Grant, Commander Stone, 
Mr. Herter, Mr. Storey, Mr. Russell. 

For the German Commission: Counselor von Keller, Captain 
Wilke, Major Draudt, Dr. Roediger, Dr. Bourwieg. 

Comparison of the two proposals, as originally submitted (not 
reproduced here for lack of space), serves to show almost at a glance 
the features wherein the ideas and ideals of the opposing delegations 
and the peoples whom they represented were harmonious and wherein 
they were discordant. The completed agreement, the English lan- 
guage version of which appeared in the Supplement to this JourNAL 
for January, 1919, contains, I think, all the essential points of value 
in the several British-German and French-German accords, as well 
as a number of additional points which were considered by us to be 
no less essential and for which the American Commission, working 
through its subeommittee, had to contend persistently, if quietly, 
throughout the daily meetings which covered a period of nearly seven 
weeks of negotiation. One of our greatest difficulties was to convince 
the German delegates of the necessity, as we saw it, for laying down 
specifically and in some detail the various points upon which we 
desired agreement. There was evident a very considerable and obsti- 
nate aversion on their part to the use of any other than the most 
general terms in describing conditions or laying down rules or regu- 
lations expressing prohibitions or specifying privileges. We on our 
side, however, by reason of a great deal of information received from 
various sources held to be reliable, considered it absolutely essential 
so to define rights, duties, privileges, customs, in fact all points con- 
nected with the treatment of prisoners of war, that there might never 
be any’ ground for misunderstanding of conditions or excuses for 
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failure to carry out the terms of the agreement. In not a few cases 
the German subcommittee would express agreement ‘‘in principle’’ 
with articles of our proposal, but at the same time would also express 
the desire to rewrite in German the article in question; retranslation 
of the same article back into English usually showed some change 
from its original terms if not from its essential meaning. I do not 
say that the changes were intentionally made. The difficulty has been 
very well stated, I think, by one of our associates, who said, ‘‘It is 
quite impossible to couch a simple (American) idea in a complicated 
(German) language.’’ 

Day in and day out across the council table the various articles 
of the proposals were discussed. At the outset we rather recognized, 
although admitting it only to ourselves, that the arrangement of the 
German projet was perhaps more logical than that of our own; and 
so, at first, we discussed the two proposals together on the basis of 
considering primarily a German article and in connection with it the 
American article bearing on the same subject. This seemed to give 
a certain tactical advantage to the German subcommittee, which 
appeared to please them somewhat and to which we were keenly alive. 
Also in considerable measure we followed the general principle that 
so long as the essential element of an article was retained, the sacrifice 
of mere language in order to expedite the proceedings was entirely 
justifiable. Gradually we shifted over from the primary consider- 
ation of the German text to using the American text as the model with 
which the German should be brought into agreement; this was the 
regular procedure during the latter half of the negotiations. The 
difficulties due to differences of language were really very much 
greater than would appear at first thought. In some instances even, 
they were the cause of greater delay than was actually due to dis- 
agreement in principle. 

In the course of this paper I shall endeavor to analyze the final 
accord in its relation to the original separate proposals, explaining, 
as far as may be practicable, the acceptance, the rejection or modi- 
fication of each article. 
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ANALYSIS OF THE FINAL AGREEMENT 


ArTICLE 1.—This article, treating of the repatriation of valid 
prisoners of war through the medium of exchange, is a combination 
of the ideas contained in the original German Article 1, and our 
original Article 1 of Section XVI. In its final form it represents 
the result of a great deal of discussion, study, and consideration. 
On the theory that the principal object of holding prisoners of war 
is to deprive their own state of origin of their services, our com- 
mission proposed in our original Section XX the internment in a 
neutral country of all officers, whether valid or invalid, as soon as 
practicable after their capture. We did not inelude the enlisted 
ranks and grades for the reason that the number of officers taken 
would be relatively small, and, looking forward to the possibility 
of large numbers of captives, the practical question for the neutral 
country or countries would be a very grave one in earing for so 
grand a total of internés; on this account we restricted the pro- 
visions of this section to officers. Imagine our surprise to hear from 
the German side of the table a most suave and apparently heartfelt 
objection to this undemocratic (!) discrimination on our part between 
officers and enlisted men, prisoners of war; a statement to the effect 
that the German delegation, bearing in mind the conspicuous con- 
sideration that the German military authorities had always entertained 
and exhibited for their men in the ranks, could not face their people 
at home should they agree to so gross a distinction in the treatment of 
unfortunate captives! Having thus had the lesson of true democracy 
read to us, we withdrew the whole section from consideration. 

ArticLeE 2.—This article was adopted in order to cover those Ger- 
man prisoners of war in our hands who had been in virtual captivity, 
either as interned belligerents or as prisoners of war, for more than 
three years. It was thought to be only just and considerate to arrange 
for their repatriation ; and in the deal we provided for exchange with 
a corresponding number of American prisoners of war, whether these 
latter had been in captivity a year or a month. Under this provision 
the surplus of ‘‘trading stock’’ in our possession assured the speedy 
return of all American prisoners of war in Germany. 
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ArtIcLe 3.—In all of the discussions relating to prisoners of war 
there was a tendency to show especial consideration for captives of or 
beyond middle age. Both the French-German and the British-German 
agreements put them in a special class; and it was our own opinion, 
strengthened by information received from various sources, that the 
hardships of captivity bore more heavily upon men of forty years of 
age and upward than upon those of fewer years. The original prop- 
osition took into account also the question of the headship of families 
and the number of children in such families. We, however, counter- 
proposed, and the Germans apparently gladly accepted, the provision 
in relation to age only and without regard to the question of family 
responsibilities. This feature invested it with greater liberality. 

ArtIcLES 4-5.—These articles refer directly to the annex defining 
invalidism. This particular annex, as adopted, is a new edition, 
modified and improved through the experience of the Swiss medical 
officers who have had to administer it, of a similar annex included 
in the British-German and French-German agreements. 

ArticLes 6-15.—These articles provide for the formation and ad- 
ministration of Medical Traveling Commissions and Commissions of 
Control, with definition of their duties and prerogatives; they are all 
explanatory, enacting and amplifying in considerable detail the steps 
to be taken, not only for the determination of the fact of invalidism, 
but also the disposition to be made in accordance with the recom- 
mendations of the above mentioned commissions. Our delegation felt 
very strongly that the functions of these medical commissions, includ- 
ing their rights and privileges as well as their duties and obligations, 
should be definitely laid down in the agreement in order that should 
there ever arise on the part of either signatory any indisposition to 
permit these commissions to perform their full duty, the terms of the 
accord would be so positive that such indisposition could not be prop- 
erly entertained. 

Right here is an illuminating side-light on an important provision 
contained in Article 12, which stipulates that certain arrangements 
must be made to forward the work of the medical commissions within 
the limits of military barred zones. In relation to the activities of 
the medical traveling commissions, the German delegation in subcom- 
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mittee vigorously objected to any provision authorizing such commis- 
sions to visit prisoners of war held within the areas termed ‘‘zone of 
operations’’ and ‘‘line of communications.’’ We, on the other hand, 
were insistent that such visits should be provided for in terms clear 
and unmistakable; for we were in possession of positive information 
to the effect that thousands of Entente prisoners of war were held by 
the Germans in these barred areas, who never had had and, unless 
(in the ease of American prisoners of war) we should provide spe- 
cifically therefor, never would have, the benefit of inspection by a 
traveling commission; and that the lot of prisoners so situated was 
in general a sad and hopeless one, without the security of neutral in- 
spection, and that they were therefore subject to the grossest abuse. 
We asked the German delegation to define operationsgebiet and atap- 
pengebiet. They replied that these terms did not lend themselves to 
exact definition, since the areas they described changed from day to 
day, indeed with every change in the territorial military situation. In 
vain we argued the matter with them, reminding them that our joint 
agreement would be in every particular reciprocal, giving them the 
corresponding right of medical inspection within our zone of opera- 
tions and line of communications to that which we would have in 
theirs. But they were obstinate. They could not and they would not. 
Then we put it to them straight, and this was it: that owing to the un- 
usual and peculiar location of the military forces of the United States, 
they being in neither American nor German, but in French territory, 
our zone of operations must necessarily be defined as covering the 
whole of France, our line of communications as reaching to the French 
littoral, or even transatlantic; thus, under their own proposed re- 
strictions no German prisoners of war held by the American military 
forces in France could enjoy the privilege of medical inspection by a 
traveling commission. The light dawned upon them; they saw the 
point; they smiled; they even laughed (at themselves for what they 
had almost self-imposed). 
Some days later they accepted Article 12 without demur. 

ArTICLE 16.—Originally Article 16 was Section XIX of our pro- 
posal. It prohibited exchange, repatriation, or internment in a neu- 
tral country, until the conclusion of a treaty of peace, of the officers 
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and crews of submarines taken prisoners of war; it held them in a 
separate and distinct, but otherwisely not unfavorable, category from 
other prisoners of war. This section nearly ‘‘broke up the meeting.’’ 
The German delegation took the stand that the officers and crews of 
submarine vessels should not and could not be treated by their own 
Government as in any other category than other members of the gov- 
ernmental armed forces; that they were only carrying out authorized 
orders and instructions in the performance of their duty; and that 
the German Government would not admit that they were deserving of 
any discriminatory treatment as prisoners of war. We on our side 
were just as positive that the actual operations of the German sub- 
marines were such in character as to place their personnel, when cap- 
tured, in a special class, and therefore, while we for the time being 
held them in an equal condition with other prisoners of war, we could 
not see our way clear to enter into any agreement which would permit 
the return to Germany of any captured submarine personnel prior to 
the final conclusion of peace. In this view we were in large measure 
actuated by the knowledge that Germany was much in need of trained 
submarine personnel, and by the further knowledge that in the Brit- 
ish-German agreement at The Hague, 14 July, 1918, never as yet 
ratified, there had been inserted at different parts of the agreement 
two articles on this subject: as to the meaning of which the two con- 
tracting parties were at the present time absolutely at odds. 

The deadlock came in the course of a meeting of the subcommittee. 
The German subcommittee announced that under instructions they 
could not proceed further in the consideration of the proposals, and 
that unless our Section XIX should be withdrawn, negotiations on 
their part must come to an end. Inasmuch as we had neither any in- 
tention to give way on this point, nor indeed did our subcommittee 
have any authority to do so, there was nothing else left to do but to 
adjourn. 

At this stage of the proceedings it looked very much as if the 
whole Conference might come to naught; but the tact of M. Dinichert, 
supported somewhat, it may be, by the real underlying desire of the 
German delegation to reach the all-important question of German 
civilians interned in the United States, brought about a special and 
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informal meeting of delegates from the two commissions on the fol- 
lowing day, at the conclusion of which the German delegation sig- 
nified its willingness to continue the negotiations. That delegation, 
however, represented very strongly that it would be a most difficult 
matter for them to accept as an integral article of the agreement such 
a provision as we proposed, especially since it was the mutual inten- 
tion to publish in each prisoner of war camp a sufficient number of 
copies of the agreement to keep all prisoners of war informed of its 
provisions. They contended that such an article, so published, its 
features being widely known, would exert a most undesirable influ- 
ence if not a disastrous effect upon the morale of their armed forces. 
As a matter of fact this was no new conception to us who, at least in 
our own mind, had already concluded in advance that the publication 
of this article would most probably have such an effect. 

In order to relieve the tense situation the ‘‘submarine article,’’ as 
it eame to be known, was permitted to slumber quietly for some days 
thereafter, and the subeommittee proceeded with its work very much 
as if nothing had happened to disturb the even tenor of its way. The 
terms of the ‘‘submarine article’’ were softened somewhat and, after 
presumably having been submitted to the Berlin Government, it was, 
near the close of the Conference, adopted in the form in which it 
appears as Article 16 of the final agreement. In its accepted terms, 
Article 16 concedes that which was denied in its original form, namely, 
the internment of submarine personnel in a neutral country. It, how- 
ever, specifically states that there shall be no repatriation of such 
prisoners of war until the conclusion of peace. This restriction really 
accomplishes practically all that we set out to obtain in the first in- 
stance; for it denies to the government the services of its trained sub- 
marine complements through the process of repatriation. 

In eonnection with the discussion of this article, there should be 
borne in mind that which apparently escaped our enemy associates 
often while at the council table, the fact that this entire agreement is 
entirely and expressly reciprocal and, therefore, should any of our 
submarines be captured by the Germans, their crews would be subject 
to exactly the same restrictions and conditions as the crews of German 
submarines in our hands. The fact is that very often in the course of 
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the negotiations the German delegation seemed to think and to feel 
that everything suggested by us was directed against them; whereas 
complete reciprocity was the keynote of the entire discussion from 
beginning to end. I do not suggest that a collective conscience not 
altogether guiltless may have influenced their mental attitude; and it 
is perfectly true that almost all of the articles suggested from our side, 
whether they conferred rights, or privileges, or immunities, or what 
not, were based upon our knowledge by information of the actual con- 
ditions obtaining in German prisoner of war camps, or elsewhere 
under their jurisdiction. 

Articles 17-20, inclusive, are merely matters of detail and require 
no discussion. 

Article 21, treating of allowable employment of repatriated pris- 
oners of war, caused us considerable difficulty. At one time there 
was a proposition, initiated by our side I think, to forbid any govern- 
mental employment of prisoners of war repatriated under the terms 
of this agreement. A little discussion, however, brought enlighten- 
ment as to the probable effect of such a provision in both countries. 
The Germans said very frankly that they positively could not accept 
such a provision, inasmuch as a large majority of those who might be 
repatriated would have to be employed in some branch of the gov- 
ernment service ; and, furthermore, their Government would feel itself 
morally bound to provide for the repatriates in some way, by em- 
ployment or otherwise. This reasoning was undeniably sound and 
logical, and actually applied in the ease of our own repatriates. 
And so, after no little discussion, Article 21 in its present terms was 
adopted. 

ArTICLE 22.—The detailed terms of this article, providing protec- 
tion for the personal property of prisoners of war, were made neces- 
sary by authentic information in our possession concerning the depri- 
vation of the property of prisoners by agents, principal or subordi- 
nate, of the German Government. In its final form it presents a 
measure of compromise in which nothing vital for which we con- 
tended was sacrificed. 

ArticLres 23-31.—These articles concern personal treatment; pro- 
tection from abuse and violence ; exemption from being quartered with 
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criminals and felons and from compulsory measures to extort informa- 
tion relating to military and other secrets; freedom of conversation ; 
integrity of personal valuables and money. The specific terms herein 
laid down were deemed to be essential in order that certain abuses and 
malpractices of which we had full and sufficient knowledge might be 
forbidden under the guarantee of a mutual agreement. Practically 
every one of these articles was agreed to by the German delegation 
only after days of discussion and insistent return to them after they 
from time to time were laid aside. Every act prohibited had, in some 
form or other and at some time or other, been committed against pris- 
oners of war in the hands of the Germans. The provision of Article 
26, for instance, is based upon the fact that one of the nagging, hazing, 
methods of handling prisoners of war by some of the German prison 
camp commandants consists in forbidding the prisoners to talk with 
one another. 

Article 27 was based upon well substantiated reports that prison- 
ers of war were stripped of their own clothing immediately after cap- 
ture and furnished with cheap, inferior garments in substitution. The 
provision that ‘‘no objections exist on hygienic grounds’’ was incor- 
porated in order that the proper disinfection of clothing of prisoners 
may take place, inasmuch as it is considered to be imperatively neces- 
sary to de-louse the clothes of all prisoners of war as promptly as 
possible after they are taken, and rarely practicable to return to each 
man the clothes actually taken from him, but generally feasible to give 
him a suit at least as good. Article 29, prohibiting the use of dogs as 
guards unless muzzled, was deemed to be advisable from the humane 
point of view. The idea of these beasts mangling a prisoner of war 
attempting to escape, not guilty of any crime but only actuated by the 
natural and laudable desire to return to his own country, was entirely 
repugnant to our minds. When in the course of the discussion it was 
represented to the German delegation that we felt as strongly against 
the use of bloodhounds in our own country as we did against the use 
of police dogs in Germany, the picture seemed to come before their 
eyes of German prisoners of war attempting to escape in the United 
States being caught and injured by bloodhounds, and they quickly 
came to an agreement upon this article. Article 30 was inserted in 
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order to provide against one of the greatest abuses ever reported 
from the German prisoner of war camps. This abuse consists in the 
severest form of maltreatment of prisoners under the guise of dis- 
ciplining for failing to salute their German captors. The brutalities 
reported as having taken place in connection with this relatively triv- 
ial matter were such as to make us very firmly resolved to provide spe- 
cifically against it in so far as our own people in the hands of the 
Germans might be concerned. 

Article 31 is unique. Its provisions do not occur, as far as I know, 
in any similar agreements. It is well worth reproducing in its literal 


fulness, as follows: 


All female personnel serving with the armed forces of either of the 
Contracting Parties, shall, if captured, be given every possible pro- 
tection against harsh treatment, msult or any manifestation of dis- 
respect in any way related to their sex. They shall be suitably and 
decently quartered, and provided with lavatories, bathing facilities, 
and other similar necessities quite separate from those provided for 
males. 


The necessity for this article must be evident to any one who has 
read the fairly well authenticated reports of the treatment by German 
officials and officers of enemy women falling into their power. 

Article 32, which is substantially identical with Article I of See- 
tion III of the American proposal, concerns the prompt collection 
of prisoners of war well back of the line of front operations. It was 
under discussion throughout a very considerable period and was not 
finally agreed to by the Germans until near the close of the negotia- 
tions. The object of formulating this article was to prevent by 
positive provision the practice which had been current on the part of 
the German military authorities of retaining prisoners of war in the 
area just back of the front line, where they were exposed to the ex- 
traordinary hazards incident to the military operations of attack and 
defense. The employment of prisoners of war within this area had 
lent itself to numerous and flagrant abuses, and our delegation felt 
that the only practical way of obviating such abuses was to specifi- 
cally require such removal from danger as that stated in this article. 
The second paragraph of Article 32 was instigated by persistent re- 
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ports that the enemy wounded on the field of battle were grievously 
neglected by the advancing German troops. 

ARTICLE 33.—A study of the situation of our prisoners of war in 
the hands of the Germans disclosed a condition which we had grave 
reasons to suspect had been deliberately imposed by the captor gov- 
ernment, in which the small number of our people held by the enemy 
were scattered all over Germany in no less than twenty or twenty-five 
different camps. In some camps there was only one, or possibly two 
Americans, along with a number of Russians or Roumanians; in other 
camps there might be three or four or half a dozen. This isolation of 
our prisoners militated not only against their fair treatment and com- 
fort and the peace of mind that might come from association with 
other prisoners congenial at least in the matter of a common language, 
but also against the expeditious delivery of the very necessary food 
and clothing parcels sent to the American prisoners of war by the 
American Red Cross from its headquarters at Berne. Furthermore, 
the wide separation of these prisoners of war made it extremely diffi- 
eult to secure to them the periodical visits from the delegate of 
the neutral Protecting Power, in our case sometimes Switzerland and 
sometimes Spain. In the earlier stages of our discussions with the 
German delegation on this particular point they were inclined to 
attempt a compromise whereby prisoners of war should be grouped 
with others speaking their own language. This indeed would have 
been a marked improvement in the condition and state of our men, 
for it would have placed them in daily contact and association with 
British prisoners of war; but it would not have reached the standard 
which we were endeavoring to obtain in the matter of administration. 
For this reason we held to the contention that prisoners of war should 
be grouped as indicated in this article, 7.e., whenever possible, in 
camps of not less than 100 men from their own state of origin. The 
desirability of assigning every prisoner of war not an officer to a camp 
having a camp help committee is apparent on the face of it, since it 
is through the instrumentality of the camp help committees that the 
rights, privileges, and fair treatment of the prisoners are constantly 
kept to the fore and in a measure assured. 

ARTICLE 34.—This article, forbidding the establishment of camps 
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exclusively for non-commissioned officers, although expressed in a 
single sentence of less than two full lines of print, is really very 
important. The general principle having been accepted by the bel- 
ligerent governments that non-commissioned officers, prisoners of war, 
should not be required to perform manual labor in the same way as 
enlisted prisoners of war of lower grade, several commandants of Ger- 
man war prison camps tried first the expedient of cajoling, or coercing 
by roundabout methods, in order to make the non-commissioned officers 
volunteer for work; this expedient having failed to a large extent 
because of the dignified attitude of the British non-commissioned of- 
ficers, the German authorities then hit upon the plan of establishing 
camps for non-commissioned officers only, and then under the guise 
of necessary camp work compelling these non-commissioned officers 
to perform all manner of manual labor. Hence the prohibition 
contained in this article. 

ArticLes 35-37.—These articles, providing for prompt notification 
of capture to relief societies and families of prisoners of war, re- 
quire no explanation other than the statement that they are based 
upon the needs of the situation as developed during the four years of 
war. 

Article 38 relates to the standard for housing and accommodating 
prisoners of war; it is couched in the German rather than the Ameri- 
can construction for expressing the essential idea contained in it; but 
inasmuch as it covers the points desired by us we were constrained 
to accept it in this modified form. It was recognized that local con- 
ditions would not always, indeed not often, permit accommodations 
provided for prisoners of war absent from the main camp on work- 
ing detachments, sometimes for industrial work, sometimes for agri- 
cultural work, to be on exact equality with those required for the 
main or parent camps. The real gist of this article, in itself 
a triumph, is contained in the provision that the standard of accom- 
modations for the prisoners of war should be based on that of the 
troops or armed forces of the captor state. Throughout the negotia- 
tions the German delegates endeavored time and time again to force 
us to accept as a standard the conditions applicable to the civil pop- 
ulation. This we declined to do, realizing that the condition of the 
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civil population in Germany was, in the important matters of hous- 
ing, food and clothing, probably never so good as that of the captor 
(German) troops, also that it was probably growing worse from day 
to day and, furthermore, that it was subject to no specific limitations 
or requirements. 

ArTICLE 39.—We also had to recognize that the representations 
made by the German delegates with regard to the character of the 
buildings or barracks in which prisoners of war in Germany were 
housed, to the effect that they were fundamentally different from build- 
ings used for the same purpose by our military authorities in France 
or even in America, were worthy of consideration; for in Germany, 
where a large military organization has been maintained for many 
years, there are numerous barracks of the permanent masonry type, 
whereas many of our cantonments and all of our prisoner of war bar- 
racks would be of new and temporary construction, and generally 
wooden. 

ArtTIcLE 40.—This article defines the rights and duties of the camp 
help committees in relation to the performance of the requirements 
of Article 39. 

ArTICLE 41.—This article is almost in the identical words of Ar- 
ticle 6, Hague IV, but it is made vitally different and infinitely 
improved by the addition of the words, ‘‘aptitude and physical abil- 
ity.’’ It is notorious that in the employment of prisoners of war at 
physical labor the German authorities had either purposely or care- 
lessly put many a round peg into a square hole. Men of professional 
or clerical life had been forced to perform hard physical labor for 
which they were fitted neither in aptitude nor in muscular strength. 
It was to correct this abuse that we insisted on the inclusion of these 
words. 

Article 42 forbids forced performance of any work directly related 
to the operations of the war, and also forbids either party to work 
prisoners of war in mines, marshes, munitions works, or blasting work 
in quarries. In the light of reliable information coming to us out 
of Germany, the mandatory requirements of Paragraph 1 of this ar- 
ticle were insisted upon by our delegation. As to paragraph 2 of this 
same article, which corresponds to our original Article 2 of Section 


| 
| 


THE AMERICAN-GERMAN CONFERENCE ON PRISONERS OF WAR 425 


IX, the German delegates very frankly and positively stated when 
this article first came up for consideration that they could not and 
would not accept any such prohibition. For this attitude they offered 
the explanation that they needed the labor, and also that inasmuch 
as their agreements with the French and with the British had not 
prohibited such labor on the part of prisoners of war, but had 
only required that physical examinations be held to determine the 
qualifications of the prisoners for this very hard work, any agree- 
ment with the United States at variance with the British and French 
agreements would place the German Government in a most awkward 
predicament. This question was brought to a head, however, in a 
special plenary meeting of the Conference in the course of which the 
chairman of the American delegation, in answering the objections 
of the German delegation to the adoption of this article, employed the 
following unmistakable language: 

In regard to the question of work in mines, quarries, munitions 
factories, marshes, ete., we make the point that prisoners of war should 
not as a class be made to do especially dangerous work. The Amer- 
ican Government has taken the stand, and intends to maintain it, 
that it will mete out to the German prisoners of war, and to other 
Germans in its hands, exact equality of treatment, no more and no 
less. In order—if American prisoners should be made to work, espe- 
cially in mines and quarries—in order that this equality should be 
carried out, we wish to submit to the German delegation that the 
necessity would arise on our part to transfer the German prisoners of 
war to America and to put them to work in the mines and marshes 
there; and that we intend to do that if necessary. We will ask them, 
therefore, to reconsider this question and see if we can not come to 
an agreement on it. 


The effect of this declaration upon the members of the German 
delegation was electric. They ‘‘sat up and took notice.’’ One could 
imagine them seeing the vision of our transports returning from 
Europe carrying German prisoners who were not only to be employed 
at work in marshes and in coal, iron, and salt mines, but who were 
also to be exposed to destruction en route by German submarines. 
This article remained open for discussion until the eleventh hour 
of the Conference, we always maintaining that it must be adopted 
and the German delegation continually endeavoring either to forget 
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it or to sidetrack it or to draw its teeth. The fact that it is included 
in the final signed agreement indicates, of course, that it was even- 
tually accepted by them. However, it should be said in this con- 
nection, that in order to save their own face, the Germans in the last 
days of the Conference requested (with the change in the military 
situation during the several weeks of the Conference their attitude, 
which in the beginning was one of demanding, had altered so that 
at the last it had become almost if not quite an attitude of petition- 
ing) that the minutes of the final meeting should contain a declara- 
tion to this effect: 


The German delegation declares that no general principle gov- 
erning the utilization of prisoners of war is to be drawn from the 
provisions of the second paragraph of Artiele 42. It is not to be con- 
sidered in any way an anticipation of an international agreement on 
the subject, nor as an interpretation of corresponding provisions of 
The Hague Convention on Land Warfare; on the contrary, the Ger- 
man delegation specifically invite attention to the fact that they have 
considered an agreement in the sense of the article referred to as 
possible only because of the actual present utilization of prisoners of 
war by both sides, and with a view to the termination of the current 
conference between Germany and the United States. 

The American delegation takes cognizance of this declaration. 


There is no doubt in my own mind that the German delegation 
were constrained to concede the point at issue because of the real and 
serious danger of loss that might be sustained by German prisoners 
of war through the operations of German submarines against Amer- 
ican west-bound transports. In the discussions of the subeommittce 
we laid it before them very plainly that such a danger was only too 
real. 

Another motive which actuated us in our insistence on the prohibi- 
tion of prisoner of war labor in mines and marshes was based upon 
the positive information that, because they were far removed from 
periodical inspections by the neutral delegates or other authorized 
persons, and were in many cases employed by private individuals or 
corporations who were not held up to a high standard of responsi- 
bility by the German authorities, prisoners of war, especially British, 
French and Russians, in the hands of the Germans, had been sub- 
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jected to brutal and inhumane treatment, extending sometimes even 
to death from overwork in the mines and marshes of Germany itself 
or of invaded territory occupied by the German military forces. 
This knowledge made us firm in the conviction that a prohibition of 
this form of labor in respect to our own countrymen in the hands 
of the enemy was absolutely imperative. 

ArticLe 43.—This is a companion to Article 32; the only reason 
why it is separate from that article is that 43 refers primarily to 
work, while 32 refers to disposition after capture. 

Article 44 concerns the character of compulsory work on the part 
of prisoners of war, the agencies for whom they may be required to 
work, and the safeguards surrounding them; it should be compared 
with Article 6 of Hague IV. The superiority of Article 44 in the 
positive provisions of the second paragraph is evident at a glance. 

ArtIcLe 45.—This article represents a slight change from Article 
6 of Section IX of our original proposal. Although we had specified 
eight hours as the normal day’s work, the representations of the Ger- 
man delegation that the ten-hour day was universal throughout Ger- 
many, and that the practical difficulty of working prisoners of war 
two hours less than free workers in the same locality were so great 
as to be virtually insurmountable, caused us to yield the point and 
to accept ten hours as the normal day’s work. At the same time we 
made an informal declaration that, inasmuch as eight hours consti- 
tutes a normal day’s work in the United States, the American delega- 
tion, considering that to be a proper day’s work, was acceding to the 
representations of the German delegation only from a realization of 
the difficulties presented in adopting an eight-hour day. The require- 
ments of Paragraph 2 of this article were based upon actual authori- 
tative reports in the hands of our delegation which indicated the adop- 
tion of such requirements to be necessary, i.e., that a full hour should 
be allowed for the midday meal and also adequate time and oppor- 
tunity to attend calls of nature. There were reported instances of 
serious deterioration in the health of prisoners because of the denial 
of the latter right. 

Article 46 covers a mandatory provision for a weekly day of rest, 
the same to be the calendar Sunday whenever practicable; it is in 
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large measure self-explanatory ; as in the case of many other articles, 
however, we deemed it necessary that the provisions it contained 
should be specifically laid down in order that there might be no pos- 
sibility of misinterpretation, whether inadvertent or deliberate. 

ArTICLES 47-48.—These articles are necessary safeguards for the 
proper and considerate treatment of prisoners of war in relation to 
work, its character and surrounding conditions, and the ability of 
prisoners to perform it. 

ArTICLE 49.—This article is an enumeration of certain personnel 
who might be said to be ‘‘neither fish, flesh, nor fowl.’’ 

ArTICLE 50.—This article, accepted after several days of editing 
and modification, was formulated in order to maintain the dignity 
of non-commissioned officers. Some of the German prison camp com- 
mandants were most ingenious in evading all the assumed or inherent 
regulations concerning non-commissioned officers; we therefore had 
no choice except to put down in black and white what we considered 
to be correct treatment of this class of personnel. 

ARTICLE 51.—This article settles definitely the terms of compen- 
sation under which prisoners of war shall work. Simple as it seems, 
it caused a great deal of talk and discussion on the part of the Ger- 
man delegation, and was referred at least once to the central govy- 
ernment at Berlin. 

Article 52 stipulates the standard, in quality, quantity, and 
variety, of the ration to be furnished to prisoners of war; it also defi- 
nitely acknowledges the obligation resting upon the captor govern- 
ment to furnish such ration. Excepting only the ‘‘submarine ar- 
ticle,’’ No. 16, this article, 52, brought forth more objections, involved 
more discussion, and was rejected point blank by the German dele- 
gation more often, than any other article in the agreement. We came 
to consider it almost an old standby to which to return whenever 
business at the council table seemed to be slacking up in other respects. 
Counselor von Keller’s keenest reasoning and finest oratory were 
devoted to the explanation as to why the adoption of this article was 
truly impossible from the German point of view. As in the case of 
the housing and clothing of prisoners of war, so in this case of ration- 
ing, the German delegation were insistent that the standard set 
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should be based upon the conditions applying to the civilian popula- 
tion of Germany. This we simply would not have, for the reasons 
before stated in the discussion of the housing problem. We knew from 
reliable reports coming out of Germany that the civil population were 
sadly wanting in certain necessary articles of food. We knew, fur- 
ther, that the food situation was becoming more and more critical 
for the civilian population with the continuance of the war, and that 
the element of the population last to suffer a reduction of food in 
either quality or quantity would most naturally be the armed forces. 
From the abstract point of view also, it seemed to us a compelling 
duty to provide beyond any peradventure of doubt that prisoners of 
war should be on the same basis in these respects as the national 
armed forces of the captor. 

I still have a little feeling lurking in the back of my own mind 
that had there been a prolongation of the war with a prospect of 
terman success, the German delegation would never have accepted 
this article in the terms that we insisted upon. At the time that they 
did accept it, the outcome of the war adversely to Germany was daily 
becoming more and more apparent. The German delegation seemed 
to divine that in the near future they would probably be without any 
American prisoners of war to whom they would owe any obligations 
whatever, and that, on the other hand, it would be well for their 
prisoners of war in American hands to be safeguarded by just this 
form of positive, definite provision for food. Under these new con- 
ditions, therefore, the adoption of the article strenuously opposed 
by them six weeks earlier would be all to their advantage. 

ArTICLE 53.—This article, relating to the management of officers’ 
messes and the utilization of food parcels coming to prisoners of war 
from outside sources, expresses definitely a procedure which, in its 
main features, was followed prior to its adoption. However, since 
the procedure was not positively required, but only permitted, our 
delegation took the view that it should be definitely laid down. 

ArticLes 54-59.—These articles are all the outcome of reports 
on unfavorable conditions in the prisoner of war camps in Germany, 
received officially through our Protecting Power, and all refer to food, 
its preparation, service, supervision, ete. 
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ArtIcLE 60.—No comment is necessary, other than to say that i 
because there was no specific provision in the general conventions for 
this privilege of outside-of-the-camp exercise, many prisoners of war 
in the German prison camps had been denied this very valuable form 
of physical recreation. Our idea was to get them away from the sight 
of the barbed wire limits, out into the woods and fields, to relax their 
minds as well as their bodies. 

ARTICLES 61-62.—These articles require no special note. They 
cover somewhat in detail the necessary arrangements for intellectual 
occupation and divine service—‘‘soul-care,’’ as the Germans have it. 

ArticLes 63-69.—The whole of Section 9, Medical Treatment, li 
was the subject of a discussion which was rather more lengthy than F 
combative. On this general subject there seemed to be very little real I 
opposition on either side to the views expressed by the other concern- 
ing provisions desirable of adoption, but just how to express these 
provisions and how to apply them gave rise to no little talk across 
the table. Referring for the moment to Article 63, here again the 
point of making the armed forces of the captor state the standard 
of comparison of treatment for prisoners of war will be noticed. This 
point was not accepted without opposition on the part of the German 
delegation. Paragraph 4 of this article we insisted on because of | 
reports that in some cases prisoners of war had been subjected to 
rough and inconsiderate dental treatment when they had not the 
money to pay for the necessary anesthesia. ia 

Articles 70-87 relate to the punishment of prisoners of war. The 
first article of this group, 70, reads in part in the same sense as Article 
8 of Hague IV. Article 8, however, in the second sentence of Para- 
graph 1, contains a provision which in the actual practice of Ger- 
man subaltern officers and non-commissioned officers in charge of 
prisoners furnished a liberty of action which was grossly abused in 
a great number of cases. We had reliable information of most in- 
humane treatment of prisoners of war by captor officers and non- 
commissioned officers, or even by mere sentries, for alleged insubor- 
dination. In all of the phases of this general question of punishment 
of prisoners of war we believed it to be positively necessary to state 
specifically and in great detail exactly what might or might not 
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properly be done to the unhappy captives, and so in this and the 
following articles down through 87 will be observed details specified 
minutely. The provisions of this section were founded not only upon 
general principles of humane treatment, but also in nearly every in- 
dividual case of detailed statement upon necessity growing out of the 
knowledge of gross abuses practiced toward prisoners of war by the 
German military authorities. For example, in the second paragraph 
of Artiele 75 is the provision: ‘‘Prisoners of war shall not be sub- 
jected to extreme heat nor cold.’’ This was inserted because of 
information supported by irrefutable evidence that on occasions more 
or less numerous prisoners of war held by the Germans had been sub- 
jected to extreme heat and immediately afterwards exposed to ex- 
treme cold, the usual method being to confine a prisoner in an over- 
heated room and then in the briefest possible interval to tie him up 
to a post or a tree on the snow-covered ground, scantily clad. In 
connection with the articles involving trial and punishment, it is only 
fair and just to record that the difficulties and conflicts of the con- 
stitutional or statute law in both Germany and the United States 
were evident in the discussions. On several occasions, when it seemed 
that we had practically come to an agreement upon some debated 
point, a little further consideration would show that while our Federal 
Government might commit itself in matters pertaining to the agree- 
ment so far as the Federal courts were concerned because of the final 
prerogative of the Chief Executive, it could not in any way bind the 
courts of the several States of the Union. 

The raison d’étre and the meaning of Articles 88-93, inclusive, 
are thought not to need elucidation. Our original Article 2 of Section 
XV required that deceased prisoners of war should be interred ac- 
cording to their respective religions. This provision seemed desirable, 
and doubtless was so in former wars wherein the denomination or sect 
of any particular prisoners of war might be determined, or at least 
inferred, with facility. Discussion of this subject, however, developed 
the fact that because of the numerical size and polyglot character 
of the forces engaged in the current conflict, their various national- 
ities and the diversity of their nominal religious beliefs, the practical 
difficulties attending the literal fulfillment of such a provision were 
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so great that it would better not be stipulated in rigorous terms but 
rather be left to the good faith and intentions of the captor authori- 


ties. 

Articles 94-102 treat of the formation and composition of Camp 
Help Committees, together with the rights, duties, privileges, and 
authorities resting in them. A careful reading of these articles will 
discover the great value to prisoners of war derived from the exist- 
ence of these committees. Under modern conditions of war captivity 
they are indispensable. In their practical operation they are vital 
not only to the physical and mental health and comfort of the prison- 
ers of war to whom they are related, but also to the attainment of 
their rightful treatment and consideration, and the checking of abuses 
on the part of the camp authorities, principal or subordinate. A prop- 
erly organized and administered camp help committee which is alive 
to its responsibilities and prerogatives can invariably, and always 
within the bounds of military respect and subordination, safeguard 
its fellow prisoners of war to a remarkable extent. In many eases, 
I believe, the camp commandant is more than glad to have near such 
a responsible agency as a medium of communication between himself 
and his staff, on the one hand, and the prisoners of war under his 
charge, on the other. 

The experience of Minister Garrett, our chairman, as a neutral 
delegate inspecting German camps for British and French prisoners 
of war prior to our belligerency had demonstrated to him the over- 
whelming urgency of providing in our prospective agreement for the 
liberal extension of the authorized functions of the camp help com- 
mittees. His strong convictions on this subject appealed instantly and 
forcibly to the other members of our Commission, engendering an 
earnest resolve on our parts to contend insistently along these lines at 
the council table. 

ArTICcLES 103-117.—It has been frequently stated, and in our esti- 
mation the statement has been wholly confirmed by the direct reports 
of neutral inspecting delegates or by other information of reliable 
character, that but for the food and clothing parcels sent to them by 
their home people or governments through the agency of the author- 
ized relief societies (principally the National Red Cross) the prison- 
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ers of war belonging to the Entente Allies and the associated United 
States would literally have starved or frozen to death in captivity. 
While admitting in theory the obligation of the captor government 
to feed and clothe adequately all prisoners of war in its hands, the 
German Government, resting on the excuse that the blockade pre- 
cluded the fulfillment of this obligation on the part of that Govern- 
ment, deliberately or negligently, but in either case utterly, failed 
to provide any except the barest of nourishment and covering 
garments. 

In respect to the provision made for our prisoners of war in the 
hands of the enemy, the number of whom attained an approximate 
maximum of 4,700, the work of the American Red Cross, operating 
from its central establishment at Berne, cannot be overestimated. It 
is enough to remark in this connection that the several camp help 
committees were the receiving and distributing agencies of the Amer- 
ican Red Cross at the camps. 

Articles 121-123 treat of a subject new to the hitherto recognized 
laws of war relating to prisoners of war. The Protecting Power of a 
belligerent is an agency of modern conception based upon the good 
offices of a neutral as a medium of quasi-diplomatie intercourse be- 
tween warring Powers. In the existing struggle at arms, owing to 
the alignment of the nations of the world on either one side or the 
other, the number of available neutrals has been limited to a degree; 
the principal non-participants being The Netherlands, Switzerland, 
Spain, Denmark, Norway, and Sweden. From a very small begin- 
ning, when the delegates of the neutral Powers representing the inter- 
ests of a particular belligerent were received as only on sufferance, 
being without any conventionally established rights or prerogatives 
entitled to respect and consideration by the enemy belligerent, a begin- 
ning which was merely the entering wedge of a tolerated practice, 
there has developed by rapid stages a definite system, openly recog- 
nized and accepted, wherein and whereby the condition, care, handling 
and treatment of prisoners of war, captives whose lot must needs be 
by the very nature of their situation always, even at best, in a large 
measure an unhappy one, are constantly under the surveillance of 
an impartial neutral inspector-delegate selected by his government 
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with especial regard to his fitness for the duty required. It was not 
ever thus in the past, nor even in the earlier stages of this war. Mais- 
understanding of their mission, suspicion of their neutrality, and a 
general sentiment entirely natural to military governments averse 
to permitting outsiders to interfere in any matters of administration, 
rendered the task of pioneer delegates of the Protecting Powers a 
peculiarly difficult one. While our country was yet neutral, Minister 
Garrett, as a delegate of the Protecting Power, was charged with the 
representation of British and French interests in respect to prisoners 
of war of these two nationalities held in German custody. The ex- 
periences undergone in this work by himself personally and by his 
authorized assistants were so full of discouragement and disappoint- 
ment, involving not infrequently evasion, obstruction, and occasion- 
ally even downright rebuff by the military authorities (often subal- 
terns) at the prisoner of war camps, that there had been made upon 
his mind an impression so vivid and permanent as to originate a fixed 
determination to embody in our convention with the Germans such 
provisions, definite, explicit, comprehensive and mandatory, as are 
found in these articles under immediate consideration. 

ARTICLES 124-132.—<As will easily be seen, these articles are con- 
cerned with the question of the payment of salaries to officers and 
others classed as officers while in the status of prisoners of war. In 
all of its essential elements this section is practically identical with 
a modus vivendi on the same subject which was about to be concluded 
between our Government and the German Government through the 
medium of diplomatic correspondence by way of the Spanish and 
Swiss foreign offices at the time when our dual conference was de- 
termined upon. 

It will be recalled that Hague Convention IV, Article 17, provides 
as follows: ‘‘Officers taken prisoners shall receive the same pay as 
officers of corresponding rank in the country where they are detained, 
the amount to be repaid by their own government.’’ 

At the commencement of our participation in the war a consider- 
able number of German naval officers who had been in our custody 
as internés automatically became prisoners of war. Some of them 
were under the immediate charge of the Navy Department, others 
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had already been turned over to the War Department. The question 
straightway arose concerning the rates of pay to be granted to these 
officer prisoners. Inasmuch as the State Department had uttered 
a pronouncement to the effect that the Government of the United 
States considered that the conventions of The Hague and of Geneva 
were not of themselves binding upon our Government, but that the 
tovernment would in general be guided by the underlying principles 
of those conventions, the War Department took as its guide in the 
matter of salary payments Article 17 of Hague IV; and the rates of 
pay therein prescribed were continued in their application to the 
German officers, prisoners of war, from the date of their capture 
during some six or eight months. In the meanwhile our Government 
was informed that the German Government had made no provision 
whatever for paying any salary to American officers prisoners of war 
in German hands. After some months of fruitless negotiation, involv- 
ing exchange of numerous notes on the subject, without obtaining any 
satisfactory assurance from the German Government, our Govern- 
ment directed the stoppage of all salary payments to German officers 
in our hands, from and after November, 1917. During the first half 
of the year 1918 exchanges of proposals between the two governments 
in relation to this subject resulted in nearly reaching an agreement 
in effect the same as that which appears embodied in the articles under 
present study. It is considered that the present arrangement, whereby 
a flat rate of pay is authorized, is much to be preferred to the old 
arrangement indicated in The Hague Convention, for the simple 
reason of the marked inequality in amounts of pay to corresponding 
grades allowed in the several countries. Also we deemed it to be 
very advisable to state definitely just what persons should be entitled 
to pay and just what pay they should be entitled to receive, rather 
than to have the matter more or less dependent on comparisons and 
interpretations. 

ArTICLES 133-135.—The provisions of these articles, which con- 
cern transfers from one prison camp to another, the reunion of rela- 
tives who are contemporaneous prisoners, and so forth, are really more 
important than appears at first glance. I think that if the reader 
should state each one of them negatively it would speedily be borne in 
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upon his mind that the statement of their importance is not over- 
drawn. As with the case of many other provisions inserted in this 
agreement, so with these, our commission felt that nothing essential 
or important should be left to inference. 

ARTICLES 136-138 require no explanation. 

ArTICLE 139.—In considering any definition of prisoners of war 
and of the classes of persons who should properly be included in this 
category, it is interesting to reflect upon the changes in the concep- 
tion of the condition of prisoners of war wrought within the last 
decade or so. In former days and in former wars it was generally 
thought that the lot of a prisoner of war was not to be envied in 
comparison with that of the civil population of invaded or occupied 
territory, and that it was greatly to be desired to be and to remain 
exempt from capture. In this latest great war, however, the abuses 
and ill-treatment of civilians not ordinarily classed as prisoners of 
war have been such as to bring forth a marked change of sentiment. 
It is now considered highly desirable that every person, male or 
female, liable to be taken by the enemy, should have, as far as possible, 
the definite specified status of prisoner of war so that there may be 
no question as to rights, duties, privileges and immunities. 

ArticLes 140-150.—These articles provide for the prompt return 
to the jurisdiction of their own state of origin of the sanitary person- 
nel serving in connection with its armed forces. Under the old con- 
ventions, these persons may not properly be classed as prisoners of 
war, but should receive a degree of immunity appropriate to their 
humane profession and activities. It was to insure immunity in this 
respect that the definite provisions of these articles were adopted. In 
all fairness it should be said that our opponents at the council table 
showed every evidence of a genuine desire to agree with our views in 
relation to the sanitary personnel. In one respect, however, the Ger- 
man delegation desired an extension of immunity to which we could 
not accede. This involved the inclusion in the class of sanitary person- 
nel of all German doctors and clergymen resident within the United 
States. The German Government’s request in this particular had 
been denied in diplomatic correspondence prior to the assembling of 
the Conference, and our Commission, thoroughly convinced of the 
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undesirability of repatriating the vast number of German doctors and 
clergymen in the United States, who, by the very nature of their 
respective professions were in position to obtain and to utilize secrets 
of possible great importance, stood out against the German sugges- 
tion. As to the pay of the sanitary personnel while in the hands of 
the enemy, it will be noted that in the third paragraph of Article 148 
having reference to the pay provisions of Section 17, the stipulation 
of Article 132 regarding reimbursement by the state of origin at the 
close of hostilities were omitted. This omission was by design and 
was based on the theory that sanitary personnel working with and for 
the enemy are entitled to compensation at the expense of such enemy 
for services rendered. 

ArtIcLes 151-172.—I do not feel free at the present time to exam- 
ine and expose in detail the reasons, arguments, requirements, and 
concessions contained in the provisions of these articles treating of 
civilian citizens and civil prisoners. They represent the maximum 
that we were willing to concede and less than the minimum that the 
Germans hoped and expected to obtain. The mutual situation in rela- 
tion to the civilian question was altogether one-sided and unsymmetri- 
eal. Our best and most reliable advices put the number of American 
citizens (civilians) in Germany at a figure round about 2,100; while 
the number of German civilians under the jurisdiction of our Govern- 
ment was, in round numbers, nearly 1,800,000. The German delega- 
tion produced figures and endeavored to convince us that there were 
in Germany some 7,500 American civilians whose lot would be vitally 
affected by provisions for repatriation, or internment in a neutral 
eountry. There is no doubt that they raked the German Empire with 
a fine-toothed comb in order to round up so many Americans or quasi- 
Americans. While we were skeptical to the point of unbelief in rela- 
tion to this figure, all that we could do diplomatically was to politely 
express a mild surprise that our information concerning this subject 
was so imperfect. As a matter of fact we believed it to be definite 
and thoroughly good. It is highly probable that in order to augment 
their ‘‘trading stock’’ the Germans had included in the category of 
American citizens (civilian) in Germany every undesirable resident 
who was acquainted with the American language or who had any 
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American affiliations and could by the extremest stretch of a willing 
imagination be vested with American citizenship in spite of the rig- 
orously restrictive German laws concerning transfer of citizenship 
and allegiance through the process of naturalization. In order to 
spike this particular gun we inserted Article 161. Read it and note 
the limiting effect of its terms—‘‘no dumping permitted.’’ 

During the discussion in plenary session in connection with this 
section of the agreement an interesting colloquy, illustrative of the 
opposing attitudes of mind and points of view, occurred, the spokes- 
men being Prince von Hohenlohe for the Germans and Mr. Davis for 
our Commission. I take the liberty of reporting it verbatim, the 
German version in translation, of course: 


Prince von Hohenlohe: . . . The points upon which I have en- 
larged will, no doubt, occupy our attention for a considerable time 
to come, but I feel obliged to point out now that there is one other 
question the settling of which is included strictly in the German dele- 
gation’s mission. I am thinking of the betterment of the fate of 
civilian prisoners, who, without participating in the war, are suffering 
as innocent victims thereof. The latest conferences which have met 
to discuss the question of prisoners have in consideration of this point 
occupied themselves earnestly with the lot of civilian prisoners, and 
they arrived at the conclusion that the internment of civilians should 
once for all be abolished. I especially direct attention to the agree- 
ment reached in April between the German and French Governments, 
the wording of which is as follows: 

‘‘The internment of civilians of one party in the territories of the 
other or in the oceupied territories shall in future not be allowed.’’ 

In the same way the German and British Governments have agreed, 
at The Hague, that the civilians of both parties who, on the day the 
agreement came into force, might be in the power of the other party 
(officers and members of crews of merchant ships included) might, 
if they wished it, and without consideration of age or sex, be repatri- 
ated. I eannot help thinking that what was arrived at in the agree- 
ments with Franee and England should also be agreed on, with some 
good will from both sides, in the present hegotiations. 


Mr. Davis: Mr. President—In the matter of the civilian proposals, 
the American delegation has considered the proposal submitted by 
the German delegation, particularly with reference to the abolition of 
internment, and has reached the definite conclusion that an agree- 
ment with the German proposal is distinctly outside the powers which 
the American delegation possesses. The proposal, in effect, not only 
changes a rule of international law as we understand it, but also 
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counters on a statutory policy of the United States which has been 
in existence for a great many years. Such internments as have taken 
place in the United States have taken place under a statute passed by 
the Congress of the United States in the year 1798, which has been 
upon the statute books from that date to this time; and the American 
delegation is clearly of the opinion that the German proposal lies not 
only outside of their powers but also outside of the scope of the 
present conference, as we understand it. That being true, it seems 
to the American delegation hardly worth while at this time to take 
into consideration the reasons why internment should or should not 
be resorted to. We have, however, thought it might be worth while 
to make some remark during the course of this conference upon the 
extent to which internment has been resorted to in the United States 
during the present war. The last census was taken in the year 1910. 
There is no recent census showing the actual number of Germans, 
Austrians, or Hungarians, subjects of the Central Empires, held resi- 
dent in the United States; but the estimates show that there are now 
resident in our country subjects of the Imperial German Empire, 
1,800,000 (I employ only round numbers) ; 2,700,000 Austrian sub- 
jeets, and 1,700,000 Hungarians. Registration has been had of all 
German males over the age of 14 years, and 260,000 have been regis- 
tered; and, while registration is being made of all German females 
over the age of 14 years, it is assumed that the amount will result in 
a corresponding total. There were interned up to August 10, 1918, 
of this vast number, only 1,814 persons. This excludes, of course, the 
crews of merchant ships, who number, I believe, some 2,100 persons. 

It seems to me, Mr. President, in view of the very definite position 
of the American delegation on this subject, and what we believe to be 
the limitations under which we are acting, that it is unnecessary for 
me to do anything more than to say, as I have stated, that it is out- 
side the scope of our powers; and I therefore suggest that we return 
to the consideration of our own proposal. and I ask that that proposal 
may be taken up and considered by the German delegation as the basis 
of our agreement. 


GENERAL PROVISIONS. 


The meaning and application of the several articles falling under 
this heading are fairly obvious; it may not be out of place, however, 
to insert a few remarks in relation to certain of them. 

ArTICLE 177.—As may be surmised, this article was adopted in 
order not only to prevent any narrow and restrictive interpretation 
minimizing the benefits properly accruing to prisoners and detention- 
ers under the express terms of the agreement, but also to encourage 
all liberality of treatment within proper limits; ever looking to the 
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amelioration of the lot of those held within the double lines of barbed 
wire, and to brace up that class of prison camp authorities who, 
although perhaps possessing good and generous intentions, yet lack 
the backbone essential for the inauguration and administration of 
camps operated along lines of humane progress and reform. 

ArTICcLE 178.—In all that relates to the friendly offices of the 
Protecting Power as the go-between, the customary procedure flows 
through the channel of the embassy or legation of the Protecting Power 
at or near the seat of government of the enemy Power. A very little 
reflection upon the peculiar situation of the bulk of the German pris- 
oners of war held by the United States, they being kept in France 
more than three thousand miles distant from their protecting embassy 
of Switzerland at our own national capital, will bring out the reason- 
ableness of this article, which provides for a special delegate, situated 
in France, representing Germany’s Protecting Power in her relations 
with the United States. 

ARTICLE 181.—Our Commission would have been content to submit 
differences of opinion as to interpretation to the single judgment of a 
Swiss public official as umpire, permitting the two parties to the 
agreement to plead their respective causes before him through repre- 
sentatives not empowered to vote on the issue. An official copy of the 
agreement and all the official minutes of the proceedings of plenary 
meetings are deposited in the Swiss archives and are readily available 
for reference and study. Furthermore, the most likely appointee as 
referee in such a contest would be either M. Dinichert, who presided 
at all of the full meetings and at the greater part of the subcommittee 
meetings and who thereby possesses a most intimate knowledge of the 
discussions and arguments leading up to the adoption of each article, 
whether these discussions and arguments be officially recorded (as in 
the reports of the full meetings) or merely fixed in his retentive 
memory trained to note, perceive, analyze and store away therein all 
matters presented to it; or, failing M. Dinichert, one of the several 
of his trained secretaries of high capability, officially attendant upon 
the meetings of the Conference. But the Germans desired the article 
in this form, and really there is no substantial objection to it. Had 
there been such an objection we would naturally not have agreed to it. 
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It does not matter whether two contesting parties be represented each 
by a member on a three-man joint commission or whether their rep- 
resentatives be merely attorneys at court; the outcome will depend 
upon the neutral, since these representatives will always differ from 
each other in their points of view and in the judgment advocated, and 
the final decision will naturally rest with the third member. 

Article 182, which forbids all forms of retaliation and reprisal 
except after ample notification, should be carefully compared with 
Article 58 of the original German proposal, which reads as follows: 


ARTICLE 58.—Measures of reprisal, taken by one party against 
members of the other party, shall be executed, when they are contrary 
to international law or the agreements existing between the two par- 
ties, only after the lapse of at least one month subsequent to their noti- 
fication. 

The notification must be sent simultaneously to the proper diplo- 
matie representative and to the Swiss Government. 

The lapse of time mentioned in the preceding paragraph shall 
count from the day on which the notification of the measures reaches 
the Swiss Government. 


Appearing at first sight to embody the same ideas, they are, in fact, 
very different. Our contention from the very start, as indicated in 
our original Article 8 of Section XVI, was that no measure of retalia- 


tion or reprisal of any character whatsoever should be undertaken or 
carried into effect without previous and sufficient notification to the 
government of the prisoners against whom the measures were contem- 
plated. The Germans contested this view every time this article was 
brought up for discussion in a subeommittee meeting. They claimed 
that because this same provision as suggested by them had been incor- 
porated in the agreement concluded with Great Britain and in that 
with France it should be good enough for us. In this point of view 
we could not coneur. It takes no specially trained legal mind to dis- 
eover and point out that the terms of the German article are suscep- 
tible of misinterpretation, willful or otherwise, almost unlimited in 
character and extent. The fact that the article as finally agreed 
upon is almost literally the same as that proposed by us indicates that 
we did not yield in our firm stand on this subject. It does not, how- 
ever, show, and there is nothing recorded which does show, the obsti- 
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nate fight at the council table over the principle involved. I find 
myself still at a loss to account for the opposition of the German dele- 
gation to our proposal in this regard. Every article in this agreement 
is, as has been mentioned perhaps several times heretofore, entirel) 
reciprocal in its operation; and why the Germans should not have 
been glad to provide against any form of unnotified retaliation or 
reprisal on our part against their nationals as well as to agree to the 


same provisions on their part concerning our nationals, I can not 
explain to myself; except, perhaps in this wise, that at the time of 
the beginning of our negotiations they were still very hopeful of 
military ascendancy giving them considerable superiority in freedom 
of action to treat pretty much as they might please the unfortunate 
captives in their hands, and that as the days went by and these hopes 
were shattered by the lost prospect of military advance, their ideas on 
this subject underwent very material change. 

ARTICLE 183.—Reports from the inspecting delegates of the Pro- 
tecting Power from time to time indicated that in at least some of 
the German camps the prisoners were frequently not cognizant of 
the orders and regulations which they were expected to obey because 
information was given them in a language which they did not under- 
stand. For this reason we considered it necessary to provide specifi- 
eally against any possibility of abuse in this respect. 

Article 184 stipulates the publication and posting of the agreement 
in the several prisoner of war camps. The adoption of this article 
represents somewhat of a victory. The German delegation was not 
at all enthusiastic over the proposal. While inclined to agree out- 
wardly that the scheme proposed was a good one and quite justifiable, 
at the same time they presented all manner of objections the removal 
of which demanded long, patient, and tenacious discussion. They 
were particularly averse to the publication of such articles as the 
‘submarine article.’’ Informally the German delegation agreed to 
our expressed intention to have the American Red Cross (which vol- 
unteered through its representative on our Commission to do so) send 
a pocket edition of the agreement, when ratified, to every American 


prisoner of war. 
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ANNEXES 1-6. 


These annexes are in the main detailed amplifications of the arti- 
cles in the body of the agreement and do not require any specific 
explanation. 

Our original proposal begins with a preamble containing three 
paragraphs. The first of these is in effect the expression of a pious 
wish in the form of a declaration, and we regarded it somewhat in 
the light of patting ourselves on the back; still, since such expressions 
of good intentions are regarded in some quarters as quite the thing, 
we decided to ineorporate it in the first draft of the proposal. At 
the outset the German delegation objected to any form of preamble. 
They said that while the substance of the preamble was entirely 
agreeable to them, they did not consider that it had any part in the 
body of the agreement, and particularly that it should not head the 
document. The subcommittee agreed to let this objection go over to 
be taken up subsequently at convenience; and eventually the second 
and third paragraphs of the preamble were accepted by the opposite 
side and are embodied in the final agreement as Articles 179 and 180. 

Section I of our proposal, ‘‘ Definitions,’’ elicited lively opposition 
from the other side of the table. Our German conferees failed to see 
the use of any definitions. They maintained that in all other agree- 
ments to which they had been parties it had not been considered neces- 
sary to adopt specifie definitions, and that the context would always, 
or for the most part, show what was meant by any particular expres- 
sion. We, however, just as stoutly maintained that definitions were 
very essential to the complete and accurate understanding of the terms 
of the agreement ; that it was entirely immaterial to us whether these 
definitions came at the beginning or at the end of the agreement or 
in the course of it; but that inasmuch as some of them were of general 
application, it would be better to place together all of the definitions 
that might be agreed upon and indicate that they were of common use. 
So, with slight and, I believe, immaterial alterations from their orig- 
inal phraseology, these definitions will be found in Annex 7, except 
the definition of ‘‘Sanitary Personnel,’’ which is covered by Articles 
140 and 141. The last sentence of definition No. 1, ‘‘Prisoners of 


ee 

x 


444 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


war,’’ was omitted by common consent as superfluous, since the general 
provisions of international law include the titular heads of govern- 


ment in this category. 

Some little vagueness and misunderstanding had to be cleared 
away in relation to definition No. 2, ‘‘Officers,’’ largely because of the 
fact that in the German armed forces some of the warrant officers are 
assimilated in rank to our chief petty officers, and also the Germans do 
not have the grade of appointed officer such as we have in a limited 
number of eases. Definition No. 3, ‘‘Non-commissioned officers,’’ 
deemed to be necessary for the reason that in the German army cor- 
porals are not so regarded, while the reverse of the case holds true 
in our army. Definition No. 4, ‘‘State of Origin,’’ was a great stum- 
bling block. What the Germans held up their sleeve in regard to 
this definition is not even yet clear to me, but they objected to it out- 
right at the beginning of our conference, and only our quiet insistence 
on this point enabled us to gain it in the closing days of our negotia- 
tions. The original definition was so worded in order to cover and 
protect, among others, such of the members of our armed forces, both 
naval and military, as might not have completely established their 
American citizenship; furthermore, in view of the existence and the 
operation of the German nationality law, commonly referred to as 
the Delbrueck Law, and the persistent rumors and reports that Ger- 
many intended to treat as traitors any of the members of our armed 
forces who might be captured while still owing allegiance to Germany 
by German interpretation, we considered it positively essential to have 
a specifically definite conception of the state of origin so that our 
Government might stand on very firm ground in demanding for such 
captives treatment appropriate to prisoners of war. In the course of 
our lengthy discussions of this particular definition, the attitude of 
both of the governments involved was pretty clearly stated and was, 
I think, well understood. I am sure that had the prospect of a further 
prolongation of the war with a probability of German triumph been 
apparent, the Germans would have held out against accepting this 
definition. As the conditions lay at that time, we held more German 
prisoners than they held Americans; and it was rather strongly inti- 
mated to them that in the absence of a conventional agreement cover- 
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ing this question, any radical action on their part, that is, the German 
authorities, would necessitate suitable return action on the part of 
our military authorities in France. 

Definition No. 5, ‘‘ Valid and invalid prisoners of war,’’ was also 
categorically rejected by the German delegation at the outset. One 
of their expressed objections was that the terms in which this defini- 
tion was originally clothed were likely to cause panic and pessimism 
among prisoners of war who might be wounded or sick. Eventually 
the sense of this definition, couched in milder and less alarming lan- 
guage, was embedied in the annex. 

For the purposes of this agreement only, a conventional definition 
of repatriation was adopted. The peculiar territorial situation of the 
armed forees of the two parties made it advisable to advance this defi- 
nition in its terms as adopted, ¢. e., return to military jurisdiction of 
the state of origin would, for the purposes of this war and this agree- 
ment, constitute repatriation. 


This brief account of the conception, constitution, assembly, and 
performance of the American-German Prisoner of War Conference 
would be indeed incomplete without the expression of some small 
tribute to the cordial, helpful; and courteous co-operation of the Swiss 


Government officials. 

In some respects our long-continued sojourn in their midst, along 
with thousands of ‘‘war guests,’’ must necessarily have been at the 
very least inconvenient. During many days we occupied valuable 
office space in the Palais Fédéral, or Parliament Building; heat, light, 
and service were at our disposal day and night, as was also a liberal 
amount of round table equipment and stationery, an item in itself 
not inexpensive. Always the hours of convening and the duration of 
the committee meetings were accorded precedence over the official and 
personal convenience of the President of the Conference and his Sec- 
retariat. I feel that I would be remiss in the performance of a 
pleasurable duty did I not here and now give appreciative testimony 
to the keen insight into our proposals and sympathetic comprehension 
of our motives and ideals; boundless patience with our lengthy discus- 
sions and disputations; unfailing tact and ability in smoothing out 
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the rough places in the road of contentious argument and in discover- 
ing exits from seeming impasses; everpresent cheerfulness and strict 
impartiality in conducting our meetings; all of these things as pos- 
sessed and exercised by the neutral President of the Joint Conference, 
Monsieur Paut DrinicHert, Minister Plenipotentiary in charge of the 
Swiss Division of Foreign Affairs. I for one am glad and proud to 
have been associated with so fine a gentleman. 

Although naturally far removed from actual daily contact with 
our labors by reason of his official preoccupation and the strenuous 
exigencies of his office, nevertheless President CALONDER gave frequent 
evidence of sincere interest in the progress of the Conference and 
threw all of his weight and influence towards bringing about a suc- 
cessful conclusion to the joint discussions of the belligerent delega- 
tions face to face across the council table. 

The latter days of the Conference were characterized by a consid- 
erable degree of haste in the effort to iron out the wrinkles of differ- 
ence and to finally formulate an agreement. Turkey had given up. 
Austria had caved in. Chateau Thierry, Belleau Woods and St. Mihiel 
were historical. Our soldiers were driving in the Argonne. Laon, 
occupied by the Germans, was being bombarded by one of our U. S. 
Naval Railway 14-inch gun batteries at a range of 41,000 yards. Metz 
was within range of another similar battery. And Admiral Plunkett 
had twice as many more of these great guns en route to the front. 
The German office of military intelligence surely knew these things 
and what they portended. Disquieting (to Germans) reports were 
leaking through from Germany and being published in extra sheets of 
the local Swiss papers. Our friends the enemy delegates on the oppo- 
site side of the board doubtless visioned the mural inscription, ‘‘ Mene, 
Mene, Tekel, Upharsin,’’ an admonitory sentence as true and appli- 
cable today as it was at the feast of Belshazzar. 

Communiqués announcing the Franco-American military successes 
were displayed at frequent intervals throughout each day at the 
Agence Radio, a French subsidized news agency extremely popular 
in Berne and a rendezvous for Entente internés and others aligned on 
the side of right and justice. Surreptitious visits to the Agence fur- 
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nished to Teuton sympathizers accurate information coupled with 
cold comfort. 

The impending break in Germany was reflected not only in the 
altered countenances of our German conferees, but also in their 
changed attitude towards many of the articles in our proposal. They 
knew or sensed what was coming. 

In my notebook, under the date 12 October, I find the following 
entry : 


Mr. Z. told me today—he is the one who gets for us news ‘‘made 
in Germany’’—that the Germais are ready to accept President Wil- 
son’s terms no matter what they are, and are only hesitating to say so 
while they find some method to guarantee themselves that if they 
retire within their borders the Allies will not follow them and invade 


Germany.’’ 


This was prophetie to no small degree. 

Two days before the signing of the armistice, the Conference had 
reached agreement on the articles to be adopted; but unfortunately a 
general strike throughout Switzerland prevented the printing of the 
aceord, wherefore we were not able to hold the final session for con- 
sideration and signature. 

The armistice became effective at 11.00 a. m. of Monday, the 11th 
day of the 11th month of 1918. At 9 p. m. of the same day the closing 
act of our Conference took place in the Parliament Building at Berne. 
Monsieur Calonder had intended to preside at the dissolution, as he 
did at the formation of the Conference; but affairs of state of great 
moment imperatively demanded his presence at the Conseil Fédéral, 
then in almost continuous session. A general strike was on, involv- 
ing the railroads, posts, and telegraphs, all federalized; troops had 
been mobilized by auto and camion and were bivouacked in the squares 
and market places of Berne—indeed in all the cities of northern 
Switzerland; the Parliament Building was heavily guarded on all 
sides; the tramp of soldiers within and without and the clatter of 
horses’ hoofs on the flagged pavement of the Bundesplatz, just under 
the windows of our assembly room, came to our ears even as we gath- 
ered together for the final dramatic meeting of the Conference; the 
Bolshevist peril, which had insidiously entrenched itself in Switzer- 
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land, the model republic-democracy, during the years of turmoil and 
strife surrounding that fair land, had to be met and defeated. 

Would that I possessed the gift of word and pen to describe that 
last meeting in its impressive setting. It did not last very long. 
Monsieur Dinichert presided. For and in the name of the absent 
President he raised the curtain for the last act. 

More than ever was I thankful that I was not a German. 

Five copies of the completed agreement, in parallel texts of Eng- 
lish and German, were signed by the Commissioners of the two Gov- 
ernments. There were two copies for us, two for the Germans, and 
one for the Swiss archives, this last being the official copy for refer- 
ence in ease of future need. The signing began at 9.15, requiring 


about twenty minutes for completion. Then Monsieur Dinichert made 


a short address of adieu, to which Prince von Hohenlohe and Minister 
Garrett, in turn, responded briefly, but with feeling. At 9.57 p. m. 
the Conference was declared adjourned sine die. 

Across the table we exchanged bows of formality with the German 
delegates. We did not shake hands with them. We felt towards them 
no spirit of fraternity, not because of their individual personalities, 
but because of the system and the government they were representing 
and the practices for which they had stood and would, if victorious, 
continue to stand. 

And so the Conference ended, having extended over a period of 
almost seven weeks. 

Our leave-taking of M. Dinichert was most cordial; and deep in 
our hearts we wished for himself prosperity and for his country ‘‘a 
happy issue out of all her afflictions.’’ 

I am by no means sure that this agreement will soon or even ever 
be ratified by our Government ;? in the opinion of some, ratification 
would be in serious conflict with the terms of the existing armistice; 
but this I believe, that ratified or unratified, it will prove to be a 
document of great referential value in future negotiations concerning 
warfare. 

Our daily subeommittee meetings were always formal, as the im- 
portance of their being and object demanded; they were always pre- 
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sided over by Monsieur Dinichert or one of his secretariat, a neutral ; 
diplomatic courtesy characterized their procedure; they were often 
disputatious and argumentative to a degree; occasionally they were 
at high tension ; but they were not always funereal and totally devoid 
of humorous features; not infrequently we smiled, and once in a 
while we laughed out loud, thus dissipating a surrounding atmosphere 
that threatened to become too highly charged. For example, our 
German conferees could not conceal their amusement over the ‘‘ani- 
mate vectors’’ mentioned in Article 7, Section III, of our draft; by 
appearing to join in that amusement and good-humoredly yielding 
to their objection to that particular descriptive expression of disease 
carriers, we gained the point of incorporating the substance, if not 
the form, of this article in the agreement. 

It is with a sense of no little satisfaction that we compare and 
check off side by side and item by item the original American proposal 
and the completed joint agreement. Not one single essential feature 
of the former fails of incorporation in the latter. 

RayMOND STONE. 

Notr.—The author has in his possession a quantity of original notes and 
memoranda, personal and official, pertaining to the Conference. He would be 


more than glad to discuss with any interested reader any particular point that 
may have been suggested by the foregoing account. 


a 


THE CON- 


DIPLOMATIC PROCEDURE PRELIMINARY TO 
GRESS OF WESTPHALIA 


Durine the negotiations leading up to the Congress of West- 
phalia a considerable number of problems of diplomatic procedure 
arose which occasioned serious delays in the conclusion of peace. 
The convoking of a general peace congress: of the majority of the 
European states was a new departure in international practice; and 
in view of the great differences of these states in religion, politics, 
interests and language it was necessary to reach preliminary agree- 
ments on procedure before the actual work of making peace could 
begin. These agreements were not easily and quickly made; and the 
eight or nine years of negotiations which preceded the Congress of 
Westphalia are a good illustration-of the fact that the diplomatic 
practice of today is the result of an evolutionary process. 

The corps diplomatique did not take form until the end of the 
fifteenth century; and for a century and more following its appear- 
ance, ambassadors and statesmen consumed a large part of their time 
in wranglings over the proper mode for conducting diplomatic busi- 
ness or the proper courtesies to be observed in international inter- 
course. 

These wranglings and disputes were characteristic of the age. 
Form and ceremony had lost little of their medieval significance. 
Consequently at a time when diplomatic precedents were in the mak- 
ing, and when the formalities and ceremonies of diplomatic practice 
had not become stereotyped, the foreign representatives of princes 
and republies were rightly cautious in taking any step which might 
result in a loss of the dignity or prestige of their respective states, 
or which might constitute an unintentional admission of the disputed 
claims of rival monarchs. The theoretical or ceremonial equality of 
states as now recognized in international law was by no means 
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established, and the contest for pre-eminence among the crowns 
of Europe embittered national feelings and embarrassed the work 
of diplomats. The Holy Roman Empire, whose jurists had so posi- 
tively claimed for it a universal jurisdiction, was crumbling into 
smaller units; princes and estates within the Empire, technically 
subordinate but practically independent of the Emperor, added to 
the diplomatie confusion by their demands for direct participation 
in international affairs; while the situation was further complicated 
by the cleavage of religious dissensions, which divided the diplomatic 
field into two camps. 

Thus questions of procedure in the first half of the seventeenth 
century offered an excellent excuse for any obstreperous state to delay 
peace negotiations. More than this, these questions were formidable 
obstacles to the conclusion of peace even among belligerents gen- 
uinely desiring to end a war. 


I. GOOD OFFICES AND MEDIATION 


The approved usage of nations has long sanctioned proposals by 
a neutral state to assist in the amicable settlement of the interna- 
tional disputes of other states. These proposals may be in the form 
of an offer of good offices, whereby the neutral state will serve simply 
as the medium for an exchange of demands between the disputing 
states. Or the proposal may go as far as an offer of mediation, which, 
if aecepted by both disputants, may entitle the neutral state to pre- 
side over and direct the negotiations for a pacific settlement. Such 
is the precise distinction between good offices and mediation made 
by modern authorities on international law. The jurists of the seven- 
teenth century, however, were not so explicit in the use of these 
terms. International law was in its infancy and the vocabulary of 
diplomaey had not yet assumed the accuracy and precision which 
was to characterize it in a later period. Legal scholars, like Hugo 
Grotius, who prided themselves on their classical learning, were loath 
to invent new terms not found in the Latin of Cicero and Livy, and 
consequently they employed a variety of words and awkward phrases 
to express ideas which a later generation were to condense into a 
single word with a technical meaning. Even in the time of Grotius 
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the diplomatic vocabulary had adopted the term mediation. But 
since the word was not to be found in the language of the classics, 
the learned author of De jure belli ac pacis, who as Swedish ambas- 
sador at the court of France made a practice of decorating his official 
correspondence with choice selections from the Latin poets, scorned 
to make use of the current expression, and employed such phrases 
as conciliatio, arbitrium, ad reconciliandos, and pacificationis nego- 
tium, without maintaining any difference between them.* 

On the other hand, Bogislav Chemnitz, whose celebrated history 
of the Swedish intervention in Germany was published in the year 
1648, and who made frequent use of the word mediation, appears to 
have discriminated between an accepted and an unaccepted offer of 
the diplomatic services of a third state in the settlement of an in- 
ternational dispute. The former act he called an interposition; while, 
if the offer was accepted, the ensuing process was called a mediation.” 
As to the phrase good offices: This term is found in the diplomatie 
documents of the Thirty Years’ War, but the jurists of the seven- 
teenth century made no effort to set it off from mediation.’ Perhaps 


1 Rikskansleren Axel Owenstiernas Skrifter och Brefvexling: Grotii epistole 
ad Ozenstierna, II, ii, 104, 228, 257, 320, 338, 343; Hugonis Grotii epistole 
(Amsterdam: 1687), ep. 496, 636, 671, 722, 745, 754. Grotius confused arbitra- 
tion and mediation in his De jure belli ac pacis, lib. II, cap. xxiii, 7-10; lib. III, 
cap, xx, 46-49. 

2 Chemnitz, Kéniglichen Swedischen in Teutschland gefiihrten Kriegs (Stet- 
tin: 1648), I, 28, 33; II, 28, 29, 142, 938. The jurists of the age of Louis XIV 
and of the eighteenth century laid stress upon the matter of the acceptance of 
an offer of mediation as a prerequisite to the act. Compare Samuel Pufendorf, 
De jure nature et gentium (1672), lib. V, cap. xii, 7; Johann Wolfgang Textor, 
Synopsis juris gentium (1680), cap. xx, 51; Abraham de Wicquefort, L’Ambassa- 
deur et ses Fonctions (1682), II, cap. xi; Francisco Schmier, Jurisprudentia 
publica universalis (1722), 307; Nikolaus Hieronymus Gundling, Jus nature 
ac gentium (1751), cap. xxiv, 45; and his Discours iiber das Natur- und Vélcker- 
Recht (1734), cap. xxxv, 144; Johann Gottlieb Heineccius, Elementa juris nature 
et gentium (1738), lib. II, eexxi; Johann Justin Schierschmid, Elementa juris 
socialis et gentiwm (1743), 551; Christian Wolff, Jus natura methodo scientifica 
pertractatum (1741-1748), V, 923; Henrici de Cocceji, Grotius illustratus seu 
commentariit ad Hugonis Grotii De jure belli ac pacis (1744-1747), II, 662; ITI, 
420; Samuel de Cocceji, Introductio ad Henrici de Coceccii Grotium illustratum 
(1748), 509. 

3In the Treaty of Hamburg negotiated between France and Sweden in 1638, 
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they had enough to do in establishing the difference between media- 
tion and arbitration. In the second half of the eighteenth century, 
Johann Moser pointed out, that the French Government in its corre- 
spondence of 1742 with Russia over the question of facilitating an 
amicable settlement of Russia’s dispute with Sweden, had laid down 
the fundamental distinction between good offices and mediation which 
has since then been generally accepted.* 

It was not for lack of offers of good offices and mediation by neutral 
nations that the Thirty Years’ War was prolonged. In fact, it will 
not be too much to say that during no other war in the modern age 
has greater activity been displayed on the part of non-belligerent 
states in offering their services to effect a cessation of hostilities and 
to bring about preliminary negotiations for peace. Prominent among 
these peace-seeking powers should be named Denmark, Venice, Eng- 
land and the Papacy, all of whom were eager to play the réle of medi- 
ator, if not the réle of ‘‘arbiter of Europe.’’ In 1629, when making 
his peace with the Emperor, Christian IV of Denmark undertook to 


the Latin term officia (translated by bons offices in the French collection of 
Frédéric Léonard published in 1693) is employed with the term opera, but even 
here I do not believe that we find a conscious attempt to separate good offices 
from mediation. “VII. Et quia ad tractatus cum hoste instituendos et Rex 
Christianissimus et Serenissima Regina Suecie crebis amicorum Principium 
officiis invitantur, ne quid in se desiderari possit honestas pacis universalis con- 
ditiones numquam recusaturis, quantocyus notum mediatoribus faciant sibi esse 
decretum de pace induciisve non nisi conjunctim agere, nihil absque mutuo con- 
sensu pacisci, et utramque causam simul et eodum momento pertractare, ut ipsi 
Mediatores suam operam et sua officia eo dirigant.”—Hallendorff, Sverges Trak- 
tater med Friimmande Magter, V, ii, 426. The Latin text is also found in Lon- 
dorp, Acta publica, IV, 689; and Bougeant, Histoire des Guerres et des Négocia- 
tions qui précéderent le Traité de Westphalie (Paris: 1767), I, 314. The French 
text is in Léonard, Recueil des Traitez de Paix, V; Bernard, Recueil des Traitez, 
III, 385; Dumont, Corps Diplomatique, VI, 161. Compare the following extract 
from the dispatch of Mazarin to d’Avaux and Servien on June 14, 1644: “Il 
n’omettra pas aussi d’assurer ledit Roi, que le Roi a resolu d’employer ses offices 
auprés du Due de Transilvanie, pour empécher qu’il n’entreprenne rien contre la 
Pologne.”—Le Clere, Négociations secrétes touchant la Paiw de Munster et d’Osna- 
brug (1725), II, 68. 

4 Versuch des neuesten Europdischen Vélker-Rechts in Friedens- und Kriegs- 
Zeiten (1777-1780), VIII, 422. Yet Vattel failed to observe the difference 
in 1758, Compare his Droit des Gens, liv. IV, chap. ii, 17. 
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induce the Emperor and Gustavus Adolphus to settle their dispute 
by negotiation.® 

As a result, a conference was held at Danzig between Gustavus 
Adolphus and the Imperial plenipotentiaries; but this did not bring 
an amicable settlement, and soon the Snow King was marching 
with his army across Germany.® In the following years the King 
of Denmark repeated his offer of good offices and mediation; and, 
after the Peace of Prague, the Electors of Saxony and Brandenburg 
and the Duke of Liinenburg pressed their interpositions upon the 
belligerents, without much effect.’ From other states came numerous 
offers of good offices and mediation, not the least hopeless and med- 
dlesome of these efforts toward peace on the part of neutrals being 
the mission of the Duke of Arundel to Vienna in 1636 with the Eng- 
lish King’s offer to ‘‘interpose our mediation and credit with all the 
Princes and States of our profession in religion within the Empire 
to persuade them to submit to the Emperor, and accept peace.’’* Akin 
to the British fiaseo was the presumptuous proposal of the Duke 
of Parma in 1637 to mediate between France and Spain—a proposal 
which Richelieu turned down in coldly polite words.® 

Did the rejection of offers of mediation furnish legitimate grounds 
for offense to the Powers which had tendered their services? This 

5 Chemnitz, op. cit., I, 28-36; Khevenhiiller, Annales Ferdinandei, X, 1146-1147. 
G, Droysen, Gustaf Adolf, II, 125-139. 

6 The Powers in dispute at Danzig did not limit themselves to the mediation 
of Denmark alone. Note the following extract from the instructions given to 
the Swedish plenipotentiaries in April, 1630: “III. Inquirent deinde, quinam 
Mediatorum vice fungentur? Et si venerint e Dania, ab Electoribus Saxonie 
et Brandeburgensi aut Civitatibus Hanseaticis, denique a Regibus Galli, 
Britannie# aut ab Ordinibus Generalibus Belgii Legati, hi admittentur omnes, 
aut quotquot advenerint ab amicis. Nec repudiabuntur, si qui ab Electoribus 
Imperii conjunctim fuerint ablegati aut ab Infante Belgica vel Duce Bavarie. 


Quod si suos Rex Polonie presto habuerit, suamque interpositionem obtulerit, 
ne illi quidem rejicientur.”"—Rikskansleren Awel Oxenstiernas Skrifter och Bref- 
vealing, II, i, 588. 

7 Chemnitz, I, 318-319; II, 28-29, 116-118, 142-143, 231-232, 315-317, 435, 569, 
619, 924-938, 1028-1046; Khevenhiiller, op. cit., XII, 260, 1722-1747, 2340. 

8S. R. Gardiner, History of England, VIII, 158-159; Khevenhiiller, XII, 1881, 
2095-2141. 

9 Avenel, Papiers de Richelieu, V, 1022; VIII, 323. 
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question was not discussed by Grotius in his De jure belli ac pacis, 
published in the year 1625. But the jurists of the later part of the 
seventeenth century who built upon the foundations of Victoria, 
Suarez, Gentili and Grotius, and who found the history of the Thirty 
Years’ War to be a rich storehouse of materials to supplement the 
archaic collection of cases and precedents from classical lore accumu- 
lated by their predecessors, had more to say on the subject. Pufen- 
dorf, the disciple of Grotius, attempted to establish the principle in 
his De jure nature et gentium (1672) that a belligerent state was 
under obligation to accept an offer of mediation; and more than this, 
that neutral Powers might rightly compel a settlement upon terms 
which they themselves should fix by joining forees against the state 
that refused their manifesto." It was a project of armed mediation 
in German affairs, such as Pufendorf defended, that attracted the 
flighty ambitions of James I of England and his son Charles through- 
out the greater part of the Thirty Years’ War; and perhaps it was 
the contempt which the Stuarts earned for themselves on the Con- 
tinent by their ineffectual meddlesomeness that drew from Pufendorf 
the warning that only those princes should undertake ‘‘mediation 


by foree of arms’’ who were able to compel submission to their award. 


On the other hand, Johann Textor, in his Synopsis juris gentium 
(cap. XX, 50-61), published at Basel in 1680, took issue with Pufen- 
dorf and argued that no belligerent state was bound to accept an 
offer of mediation if it had good reasons for refusing. Furthermore, 
a refusal of an offer of mediation was not to be considered as a 
legitimate ground for offense or for a declaration of war. This posi- 
tion was also held by Wiequefort, whose celebrated treatise on 
L’ Ambassadeur et ses Fonctions was published at The Hague in 1681. 


Il, THE PAPAL AND THE VENETIAN OFFERS OF MEDIATION 


When Richelieu changed his policy of covert alliances for one 
of open warfare, the Papacy made an earnest effort to persuade the 
Catholic princes to accept the mediation of the Vicar of Christ, sug- 
gesting that a conference of plenipotentiaries should be assembled 


10 Lib. V, cap. xiii, 7. 
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for this purpose. The Papal éffer of mediation was accepted; and 
thereupon Urban VIII very skilfully cut short the diplomatic skir- 
mishes as to the location of the proposed conference by himself nam- 
ing Cologne. To this city in October, 1636, came Cardinal Ginetti 
as legatus a latere and commissioned to perform the office of mediator 
among the Catholic princes. The Empire and Spain hastened to 
applaud the zeal of the Holy Father and hurried their plenipoten- 
tiaries to Cologne in the hope of throwing upon France the odium 
of refusing the opportunity to make peace.” 

The allies soon discovered that Richelieu at the outset had played 
a clever trick upon them by naming his brother, the Cardinal of 
Lyons, as the plenipotentiary of France. No appointment could have 
been more disagreeable to the Spaniards. The celebrated contest be- 
tween the crowns of France and Spain was then at its height, and 
the rank of Alphonse de Plessis as a prince of the Church would 
entitle him to a place in the congress superior to that which the 
representatives of Spain could claim. The objections of the Court of 
Madrid to the Cardinal of Lyons were eminently legitimate objections 
in the opinion of seventeenth century jurists, but nevertheless they 
had the appearance of delaying the negotiations, and gave Richelieu 
the opportunity to pose as a great lover of peace when, after some 
delay on his part, he withdrew the appointment ‘‘in order to remove 
any obstacle in the way of the good work of pacification.’’ ** 

The Papal offer of mediation had been conveyed to the Catholic 
princes through the nuncios at the European eapitals; but, although 
the Swedish Queen had an ambassador at Paris, no invitation on the 
part of the Papacy reached this dignitary. Such an oversight was, 
of course, consistent with the Roman attitude toward the Protestant 
Powers. Before the days of Martin Luther, Innocent III had declared 
that the Head of the Catholic Church was the ‘‘supreme mediator over 
all lands on the earth’’; but in the seventeenth century the Papacy 

11 Adam Adami, Relatio historica de pacificatione Osnabrugo-Monasteriensi, 
cap. ii, 8; Mémoires de Richelieu, IX, 71 seq.; Avenel, op, cit., V, 222-223, 
463, 521-522, 525-526; Grotii epistole ad Owenstierna II, ii, 104, 169, 217, 236, 
260, 268, 289, 337; Bougeant, op. cit., I, 261-264. 

12 Avenel, VIII, 309; Mémoires de Richelieu, IX, 74, X, 108; Grotii epistole 
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was still unable to reconcile itself to the accomplished facts of the 
Reformation, and at the conference of Vervins in 1598 the Papal 
mediator had threatened to withdraw if the English were admitted 
to the negotiations.’* This discriminating policy was poorly adapted 
to the needs of Europe during such a vast conflict as the Thirty Years’ 
War. France could not be expected to run the danger of ruining her 
alliance with the Protestant Powers by negotiating under a media- 
tion which did not extend to her allies; and it was too much to ask 
of a proud and powerful nation such as Sweden to participate in an 
assembly where its presence was ignored by the chief mediator. More- 
over, the attitude of the Papacy was a stumbling-block in the way 
of Richelieu’s great ambition to compel the summoning of a universal 
peace congress in which the Protestant princes of Germany might 
have seats and there add to the confusion of the Hapsburgs. 

The unfolding of Richelieu’s scheme of a universal congress began 
in the spring of the year 1635, when High Chancellor Oxenstierna 
came to Paris in the interest of the new alliance between France and 
Sweden, which gave promise of repairing the losses of Noérdlingen 
and the Peace of Prague. On April 28, Oxenstierna signed the Treaty 
of Compiégne whereby neither ally was to treat with the Emperor 
save jointly and with common consent.'* But even at this time the 
Chancellor was far from being convinced that the alignment with 
France would bring good to Sweden and to the Protestant Powers in 
termany, and that after all it might not have been a better policy 
to conclude peace with the Emperor, as the Duke of Saxony had 
done. The Regents of Sweden shared these doubts with Oxenstierna, 
and refused to ratify the Treaty of Compiégne for the reason that it 
bound the allies to refrain from separate negotiations with the Em- 
peror.® Richelieu was therefore under the necessity of winning a 
more ardent Swedish approval of the French alliance. For this pur- 
pose he dispatched the Marquis de Saint-Chamond to the Chancellor 


13 Registrum de negotio romani imperi, ep. clxxxv; Hugonis Grotii epistole, 
ep. 709; Grotii epistole ad Owenstierna, II, ii, 297. 
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and the Baron d’Avaugour to the Regents with instructions to seeure 
the promise of Sweden to relegate all peace negotiations to a general 
congress at which the allies might meet the Emperor with a united 
front.’* In earrying out these instructions Saint-Chamond succeeded 
in obtaining from Oxenstierna a qualified acceptance of the proposal 
that the Swedes should join the French at the Congress of Cologne 
in treating with the Emperor. This half-promise was included in 
the Treaty of Wismar, signed on March 20, 1636.17 For the moment 
it appeared as though an important step had been taken in the 
direction of a universal peace congress. 

Another formidable obstacle in the way of the congress remained 
to be overcome. Could the hitherto unrelenting attitude of the Papacy 
upon the question of intercourse with the Protestant Powers be 
swerved in the interest of the peace of Europe? On July 5, 1636, 
the Cardinal of Lyons wrote from Rome to say that the Pope would 
not raise insuperable objections to the presence of the Swedes at 
Cologne, although their plenipotentiaries would be ignored by the 
Papal Legate, and their negotiations must needs be conducted through 
other channels.'®» While this arrangement indicated a concession on 
the part of the Holy Father, Richelieu was well aware of the fact 
that it would not satisfy the scruples of the Swedes. In his own 
mind he was convineed that the Papacy did wrong in not permitting 
its nuncios to treat with the Protestant Powers, that if the Papacy 
honestly sought to bring about a general peace by means of its media- 
tion, then it was not enough for the Papal Legate at Cologne merely 
to tolerate the presence of the Swedish plenipotentiaries at the pro- 
posed congress, but that a formal invitation should be sent by 
the Pope to the Protestant belligerents. These views Richelieu ex- 
pressed to the Holy Father through the French representative at 


16 Avenel, VIII, 286, Mémoires de Richelieu, VIII, 344. 

17 Avenel, V, 463. The fifteenth article of the Treaty of Wismar read: “Is 
eligatur tractatui locus qui #que commodus et tutus utrique sit qualis pro pre- 
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Rome, and he also said the same things to the Papal Nuncio at Paris.’® 
The formal invitation, however, was not forthcoming; and when 
Richelieu took it upon himself to request the Swedish Government tv 
send plenipotentiaries to Cologne, the Regents replied that they had 
not yet been invited by the mediator. Accordingly on February 21, 
1637, Richelieu instructed the French Ambassador at Venice to re- 
quest the Republic to offer its mediation to the Swedes.”° 

The Republie of Venice acted upon the suggestion of Richelieu and 
tendered its services to Sweden, proposing that the Protestant Pow- 
ers should submit to the mediation of its ambassador at Cologne.*' 
To the Regents of Sweden this offer was not altogether agreeable. 
During the year which had elapsed since the signing of the Treaty of 
Wismar, the Swedish policy that ultimately led to the partition of 
the Congress of Westphalia into two separate conferences had al- 
ready taken definite shape. The Swedes were alarmed, and not with- 
out eause, lest in any congress of European Powers they would have 
to play second fiddle to France. The apprehensions of the Seandi- 
navians in regard to the dangers that would be met in a general peace 
assembly had been stimulated by reports from Queen Christina’s rep- 
resentative at the Court of Louis XIII. 

This ambassador was Hugo Grotius, who owed his appointment to 
the faithfulness with which the High Chancellor carried out one of 
the last wishes of Gustavus Adolphus; for the heroic Swedish king 
had been a careful student of the De jure belli ac pacis and had in- 
tended to give a suitable reward to its author before he died on the 
battlefield at Liitzen. Throughout the negotiations over the Congress 
of Cologne, Grotius exerted himself to dissuade Oxenstierna from 
sending plenipotentiaries to the conference, reminding him of the 
humiliations which the representatives of Sweden would encounter 
in a city where the influence of the Pope was so great, and where his 
cardinal was so highly respected.*? On January 12, 1637, Grotius 
wrote Oxenstierna, giving an account of an interview with Théodore 

19 Mémoires de Richelieu, X, 88-91; Avenel, V, 765-766; G. Fagniez, Pére 
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Godefroy, the French historian and jurisconsult, who solemnly advised 
the Scandinavian Government against sending any plenipotentiaries 
to Cologne; for the town hated the Swedes, the Papal Legate was 
unfriendly to the Protestants, and the good feeling between the allies 
would be endangered by contests between their plenipotentiaries over 
the precedence of their respective monarchs.** Godefroy, it seems, 
took unusual pains to impress upon Grotius the fact that in any in- 
ternational congress France would demand the first place after the 
Emperor; and, since this distinguished historian had been appointed 
by Richelieu to the office of technical adviser to the French pleni- 
potentiaries at the Congress of Cologne, Grotius had good grounds for 
believing that he spoke under orders from the cardinal himself and 
that the premier of France was far from desiring the end of the war. 

In regard to the question of the pre-eminence of the crowns, Gro- 
tius pursued a line of conduct which tended to increase the dislike of 
the Swedes for negotiating in a general peace congress and which eul- 
minated in an episode forming one of the curious chapters in the 
history of the struggle for diplomatic equality in the family of nations. 
In his letters to Oxenstierna, Grotius frequently complained that the 
corps diplomatique and many of the French officials at Paris were 
not as ready as they should be in observing the formalities due to the 
ambassador of so powerful a state as Sweden.** At the beginning of 
the second year of his mission he became involved in a protracted 
quarrel concerning the dignity of the Kingdom of Sweden. 

On February 18, 1637, at the public entry of the new ambassador 
from the Netherlands into Paris, the servants of Grotius attempted 
to place his coach in the procession ahead of the coaches of the two 
ambassadors from England.** <A skirmish ensued in which the Eng- 
lish, being the greater in number, were having the best of it, when the 
French master of ceremonies intervened and decided in favor of 


23 Grotiit epistole ad Owxenstierna, II, ii, 297. Godefroy had a great reputa- 
tion as a defender of the French King’s claims to pre-eminence. He was the 
author of the Mémoire concernant la préséance des rois de France sur les rois 
d@’Espagne (Paris: 1613), and of other works of similar nature. 
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England. This affair was the occasion of several long interviews be- 
tween Grotius and the British representatives, in which the dignity 
of the Kingdom of Sweden was gravely discussed. 

The Earl of Leicester declared that Sweden’s claim to pre-emi- 
nence was a rather novel pretension. Grotius made answer that the 
Swedish Kingdom was the most ancient and extensive in Christen- 
dom. Leicester referred to the classification of kingdoms by the Pope. 
Grotius retorted that nothing from that source had weight in the 
argument. When the English minister insisted that England had 
been converted to Christianity before Sweden, Grotius rejected the 
argument as one which might injure the spread of the Christian faith 
by impeding the conversion of the pagans and Mohammedans! ** 
As late as July 26, 1637, the ambassadors were still continuing their : 
conversations on this subject. Leicester contended that as Denmark 
and Norway yielded precedency to England, Sweden ought to follow 
their example. Grotius replied that whatever the Danes and Nor- 
wegians might do, made no difference in the rights of Sweden. Leices- 
ter asked how far back the antiquity of Sweden reached. Grotius 
answered that it transcended the most ancient annals; and that with- 
out going farther back it was sufficient to cite the testimony of 
Tacitus, who described the Swedish nation as very powerful in 
warriors and ships. The English minister declared that a long space 
of time had elapsed since Tacitus wrote, in which the pages of history 
had nothing to say about the Swedes. Grotius proved that they had 
been mentioned in every age by the chroniclers. He added that it 
had been a matter of some surprise to find that when the truce was 
signed in Holland the English permitted the French to be named first 
in the documents, while in the treaties which Sweden made with 
France there was always one copy in which the name of Sweden was 
put before the name of France. The conversation between the two 
ambassadors then touched upon the subject of a general peace con- 
gress. If every monarch claimed the precedency, said Leicester, 
it would be impossible for their plenipotentiaries to meet together in 
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one assembly. Grotius thought that a number of expedients might 
be devised to save the claims of each.*’ 

Although the parleys between Grotius and the Englishmen appear 
to have been conducted with decorum and moderation, the learned 
representative of Sweden launched himself into a highly offensive 
quarrel with Dr. Renaudot, the editor of the Gazette. Renaudot had 
published an account of the battle of the coaches, in which the name 
of England was mentioned before that of Sweden. Grotius demanded 
that in another issue of the Gazette the name of Sweden be mentioned 
before that of England in order to square the account. Upon Renau- 
dot’s replying that he took orders from no one but the King and the 
Cardinal, Grotius retorted with unseemly anger, that unless the editor 
of the Gazette gave satisfaction he should feel to his sorrow that 
Sweden was powerful enough to secure justice! *° 

It was in the midst of the above-mentioned quarrels over diplo- 
matie courtesies that the Venetian offer of mediation at the Congress 
of Cologne reached Sweden. The letter in which the offer was made, 
addressed the Queen as Serenissima Regina Suecie, although a month 
before its dispatch, Grotius had intimated to Oxenstierna that the 
Venetians were well aware of the fact that the only proper address 
to the Swedish Queen was Serenissima ac Potentissima Regina Sue 
cie, similar to the formula which Venice accorded to the King of 
England.?® The blunder in diplomatic etiquette committed by the 
Venetian Government thus furnished the Swedes with legitimate 
grounds for delaying their acceptance of the proffered mediation and 
Father Bougeant, the celebrated historian of the negotiations preced- 
ing the Peace of Westphalia, lays at the doors of Venice and Sweden 
a considerable part of the responsibility for the failure of the Con- 
gress of Cologne.*° This verdict, however, is kind to the memory of 
the masterly Richelieu, whom the Spaniards and Imperialists at this 
time denounced as the one obstacle to peace in Europe. On his side, 
Richelieu was too clever a diplomat to allow the Emperor and Olivarez 
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to foist upon France all the blame for delaying the peace negotiations 
at Cologne; and accordingly he exposed the game of the Imperialists 
by demanding safe-conducts for the plenipotentiaries of Sweden, 
Holland and the Protestant princes of the Empire. This opened a 
delicate question. The Spanish King was willing to grant safe-con- 
duets to the Swedes, but refused to do the same by the Dutch, who 
were still considered as rebellious subjects. On the other hand, the 
Emperor was willing to give safe-conducts to the Dutch, but hesitated 
to accommodate the Swedes and the Protestant princes of Germany.** 
Quite rightly no Power was willing to send plenipotentiaries to 
Cologne without the proper passports, and thus the evasions of the 
Empire and Spain in this matter were enough to block the peace 
negotiations, while giving Richelieu the opportunity of complaining 
to the mediators that the good intentions of the Holy Father were 
made fruitless by the insincerity of the enemies of France.** 


III. MEDIATION ACCEPTED: THE TREATY OF HAMBURG IN 1641 


The long series of attempts on the part of the English Stuarts 
to play the réle of mediator in the Thirty Years’ War came to a sorry 
climax in 1638, with the maneuvres of Charles I to arrange a con- 
ference at Brussels, in which he hoped to secure some concessions 
at the hands of the Emperor for his nephew in the Palatinate, while 
at the same time he was negotiating with Richelieu for an offensive 
and defensive alliance against the Empire.** Hereafter the diplomatic 
struggle centred in the city of Hamburg, where d’Avaux and Salvius 
negotiated a renewal of the Franco-Swedish alliance, and where the 
Imperial agents, Graf Kurtz and Conrad von Liitzow, employed the 
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good offices of the Danish King to inveigle Sweden into a separate 
peace. The good offices of Saxony, Lauenburg and Waldeck were also 
employed in behalf of the Emperor, but with little success, for the 
French diplomacy had long before prepared the alliance against the 
onslaught of would-be mediators whose efforts for peace might advance 
the Hapsburg policy of Divide et impera.** The Treaty of Wismar, 
negotiated by Oxenstierna and Saint-Charmond in 1636, had provided 
that ‘‘ no negotiations shall be begun for peace or an armistice with 
the Emperor or his allies, either directly or indirectly, secretly or 
openly, without the joint action and common consent of the King of 
France and the Queen of Sweden.’’ *° All proposals submitted through 
the good offices of neutral Powers were to be communicated without 
delay to the other ally, and no answers to such proposals were to 
be made except conjointly and with common consent of the allies. 
Two years later, when d’Avaux and Salvius negotiated the new 
Franco-Swedish alliance at Hamburg (March 8, 1638), the language 
of the treaty reads as if the allies were heartily weary of the numer- 
ous activities of the Powers who were offering their mediation. After 
renewing the promise to treat with the Empire only conjointly and 
with common consent, the allies now bound themselves precisely to 
acquaint the so-called mediating Powers with this promise and deter- 
mination, in order that these ‘‘mediators may direct their activities 
and their good offices accordingly.’’ ** 

The negotiations at Hamburg between the belligerents were con- 
ducted by exchange of messages through the good offices of the King 
of Denmark. At the beginning, the Imperialists proposed, as we have 
already seen, to treat with Sweden alone; but d’Avaux and Salvius 
insisted that the crowns of France and Sweden must negotiate to- 
gether, and the King of Denmark was compelled to proceed in accord- 
ance with this demand.* 

Nevertheless, d’Avaux had reason to suspect, much to his chagrin, 
that secret meetings between Salvius and the Imperial agents fre- 
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quently occurred. Christian’s representative at Hamburg, Dr. Lorens 
Langermann, who exercised the office of mediator, appears to have 
fully deserved the esteem of the negotiators. Under his mediation, 
the preliminary Treaty of Hamburg, providing for the convening of 
the long-awaited congress, was finally signed on December 25, 1641. 
In the preamble of this document, the negotiating Powers paid tribute 
to the great services of the King of Denmark in words which con- 
tained much eloquent truth, notwithstanding his well-known par- 
tiality, saying: ‘‘We make known to each and all interested, that 
after having attempted for several years to establish a mode of nego- 
tiating for a universal peace, and after having encountered numerous 
difficulties in our preliminary negotiations, at last, by the grace of 
God and by the authoritative interposition of the King of Denmark 
as Mediator, we have ordered these things as between us.... ’’ *8 


IV. THE RIGHT OF REJECTION OF MEDIATORS 
In his Synopsis juris gentium, published in 1680, Johann Textor 
proposed as a principle of international law that a Power which had 
accepted the mediation of another state reserved the right to reject 
the diplomatic agent appointed by that state to perform the office of 
mediator; and he cited the objection made by Louis XIV in 1675 to 
the appointment of Archbishop Guinigi as mediator at the Congress 
of Nymegen.*® Another precedent taken from the period of the Thirty 
Years’ War could also have been cited, namely, the recall of the 
Papal mediator appointed for the Congress of Westphalia in 1643. 

The Treaty of Hamburg, which made the preliminary arrange- 
ments for the general peace congress, contained no provision in regard 
to the mediating Powers. It seems to have been tacitly understood 
that the Papacy would mediate between the Catholic Powers at Miin- 
ster and that the King of Denmark would mediate between Sweden 
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and the Empire at Osnabriick, while the good offices and mediation of 
the Republic of Venice would be continued in the future as in the 
past. In the meantime, Cardinal Ginetti, weary of his long and un- 
fruitful mission at Cologne, had returned to Rome; and although 
Fabio Chigi, as Papal Nuncio, was acting in his place, the Pope 
commissioned Cardinal Rosetti as legatus a latere for the negotiations 
at Miinster. This appointment was unfortunate; for, as Textor says, 
‘*no one is bound to consent to a mediator whom he holds in suspi- 
cion,’’ and Cardinal Rosetti was far from enjoying the confidence of 
the French Government.*® He had been a partisan of the famous 
beauty, the Duchess of Chevreuse, whom Richelieu banished from 
Paris in 1626 and who intrigued and plotted against him in almost 
every court of Europe; and he was also regarded as biased in favor of 
Spain as against France. So far as Mazarin’s objections to Cardinal 
Rosetti were concerned, however, there may have been considerable 
truth in the accusation made at the time that the Premier of France 
eounted on winning the favor of the mediator who would be ap- 
pointed in Rosetti’s place and who would owe his appointment to the 
French rejection of his predecessor. At any rate, soon after learning 
the name of the Pope’s choice, Mazarin protested by letter to Cardinal 
Bichi, who was then on a mission for France at the Papal Court. Of 
course, the Pope was piqued, but nevertheless he was compelled to 
recall his nominee; and thereupon directed the nuncio at Cologne to 
appear at Miinster for the opening of the Congress, while he showed 
his displeasure by withholding from Fabio Chigi the exalted rank of 
legatus a latere which Rosetti had enjoyed.* 

The disputing states were aware that the Papacy could not be a 
disinterested mediator at every stage of the negotiations. The Holy 
Father was not well disposed toward the Protestant Powers; he was 
intent upon conserving the property of the Church throughout Eu- 
rope; and he was interested in maintaining a balance of power in 
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Italy.*? Thus the presence at Miinster of an additional mediator sent 
by the Republie of Venice was welcomed by the various belligerents, 
although the Republic—like the Papacy—was not in a position to 
perform the office of mediation in an altogether impartial manner, 
being also interested in the balance of power in Italy. In fact, Con- 
tarini received instructions from his government upon this point.** 
The scope of the two mediators at Miinster was not the same. The 
mediation of the Papal Nuncio extended over the negotiations of 
the Catholic Powers, namely, the Emperor, the Kings of France and 
Spain, the Elector of Bavaria, the Dukes of Savoy, Lorraine and 
others. The mediation of the Venetian Ambassador had a larger field 
comprising not only the Catholic Powers but also the Republic of the 
Netherlands and the Protestant states of Germany. On the eve of the 
Congress, the Swedish Government made an attempt to extend the 
Venetian mediation over the conferences at Osnabriick in the place 
of the mediation of the Danish King. 

The belated desire on the part of the Swedes to secure the media- 
tion of the Venetian Republic, within four years after having prac- 
tically rejected the offer of the services of this Power, involves the 
episode of the involuntary retirement of Christian IV as a mediator 
at the Congress of Westphalia—an episode which well illustrates the 
manner by which the complexities of the diplomatic situation were 
increased by the lapse of time. After the signing of the Treaty 
of Hamburg, en December 25, 1641, the King of Denmark had 
continued his services as mediator during the long wrangle over 
the ratification of this treaty and the exchange of safe-conducts. 
When at last these documents were delivered into the hands of the 
mediator by the various belligerents, the Danish King served as the 
medium for the vigorous protest of the Empire against the delay 
of the French in sending plenipotentiaries to the Congress. The 
Vienna Government had been prompt in dispatching its envoys to 
Westphalia.** On July 30, 1643, Graf von Nassau arrived at Miinster, 
and Graf von Auersberg had already proceeded to Osnabriick. In 
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the following month the representatives of Denmark reached Osna- 
briick, while the Venetian envoy and one of the Swedish plenipoten- 
tiaries reached the congress in the middle of November. These 
tardy arrivals were bad enough, but the delay of the French and 
Spanish delegations exceeded all bounds of diplomatic courtesy. 
Toward the end of February, 1644, the Imperial plenipotentiaries 
wrote to the Papal Nuncio at Cologne, who in the capacity of prin- 
cipal mediator evidently intended to be the last envoy to arrive 
at the congress, begging him to set out for Miinster, since the French 
would never come unless they knew that he was on his way. A month 
after the writing of this letter, the French plenipotentiary, Count 
d’Avaux, made his belated appearance in Miinster, followed two days 
later by Fabio Chigi.*® A year had passed away since the ratifica- 
tion of the Treaty of Hamburg, and more than two years since the 
signing of that treaty. In the meantime, an event had occurred which 
brought an end to the mediation of the King of Denmark. 

For a number of years the friction between Denmark and Sweden 
had been accumulating. The Danes saw a menace to their inde- 
pendence in the rapid expansion of the Swedish power; while, on 
the other hand, the Swedes were annoyed by the fact of the Danish 
control of the Oresund. Throughout the preliminary negotiations for 
a universal peace, in which negotiations Christian IV persistently 
played the part of the solicitous mediator, the Swedes complained 
that his jealousy of their expanding power had caused him to conduct 
the mediations in a manner far from impartial.*® By the beginning 
of the year 1644 the two nations were at war, and Christian IV was 
no longer in a position to act as mediator, although it proved to be 
a painful process to separate him from that office.*7 The rupture 
between Sweden and Denmark hindered the negotiations, if it did not 
actually threaten the break-up of the Congress of Westphalia, for 
the Empire refused to accept the offer of mediation which the Vene- 

45 Adam Adami, cap. iv, 2, 3; Meiern, I, 32, 33, 38, 57, 58, 63, 186, 191, 195; 
Girtner, I, 346, 496, 505, 660; II, 154, 155, 545, 569, 657. 


46 Pufendorf, De rebus Suecicis, lib. x, 93; Chemnitz (Stockholm: 1856), ITI, 


i, 7; IV, i, 17. J. A. Friderica, Denmarks ydre politiske Historie, 1629-1660, 
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47 Meiern, I, 81, 179-182; Girtner, II, 340, 356, 406, 431, 444; III, 456. 


| 

| 

| 

i 

} 

4 


PROCEDURE PRELIMINARY TO THE CONGRESS OF WESTPHALIA 469 


tian Republic tendered at this crisis, advancing the absurd proposi- 
tion that the King of Denmark had been commissioned to preside over 
the entire negotiations at Osnabriick and therefore could not be dis- 
placed by another!** Considerable time was consumed in haggling 
over this point, concurrently with the long controversy at Miinster 
over the form of the credentials of various plenipotentiaries; but in 
the end the proposal to negotiate in writing without a mediator was 
adopted.*® Thus was removed one of the final obstacles to the open- 
ing of the negotiations directly bearing upon peace, and on November 
23, 1644, the Swedish Ambassadors received the first proposition of 
the Emperor as a basis of the peace treaty. 


Vv. CONGRESS: ITS ORIGIN AND MEANING 


A eongress is usually defined as a formal meeting of the pleni- 
potentiaries of several states for the purpose of negotiation. In mod- 
ern treatises on diplomatic procedure it is customary to begin the list 
of the great European congresses with the Congress of Westphalia; 
and the student of international law, unless he is cautious, will assume 
that in 1644 a new diplomatic practice sprang full-fledged into being.*° 
This, however, is not a correct view, for although the Congress of 
Westphalia was the first assembly of plenipotentiaries from nearly 
all of the great Powers of Europe, yet there had been earlier gather- 
ings of diplomatic representatives of several states, as, for instance, 


48 Meiern, I, 201, 211, 215-218, 256-257, 266; Girtner, II, 338, 347, 361, 363, 
371, 449, 483, 681; III, 18. 

49 Meiern, I, 218-219, 266, 309-311; Gartner, III, 316, 456, 501; Le Clere, 
I, 150, 290; Wicquefort, II, 172, 206. 

50 A. F. Berner, Kongresse und Friedenschliisse der neureren Zeit in J. C. 
Bluntschli—K. Brater, Deutsches Staats-Wérterbuch (1857), V, 666; H. Bonfils, 
Manuel de Droit International Public (1912), 504; C. Calvo, Droit International 
(1887), III, 409; F. de Cussy, Dictionnaire du Diplomate et du Consul (1846), 
169; Fabrizi; I Congressi Diplomatici dal 1648 al 1878; G. de Garden, Traité 
Complet de Diplomatie (1833), III, 424; A. W. Heffter; Europdische Vélkerrecht 
(1888), 471; F. von Holtzendorff, Handbuch des Vélkerrechts (1885), III, 679; 
C. de Martens—F. H. Geffcken, Guide Diplomatique (1866), I, 179; E. Nys, 
Droit International, II, 486; P. Pradier—Fodéré, Cours de Droit Diplomatique 
(1881), II, 305; and his Traité de Droit International Public (1885), VI, 229; 
E. Satow, Guile to Diplomatic Practiee (1917), I, 3; W. Zaleski, Vélkerrecht- 
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the negotiations at Cateau-Cambrésis in 1559 between the plenipoten- 
tiaries of Spain, France and England. Moreover, the term congress 
was employed in diplomatie speech long before the assemblage of 
negotiators at Miinster and Osnabriick, and it did not have its origin, 
as a late writer has implied, in the Latin phraseology of the peace 
treaty of 1648. 

The Latin word which the diplomats of the sixteenth and early 
seventeenth centuries used for designating an assembly of monarchs 
or plenipotentiaries, was conventus. Grotius employed it in his De 
jure belli ac pacis and in his letters as Swedish ambassador at Paris 
to the Chancellor of Sweden, where he repeatedly used the term in 
referring to the Congress of Cologne in 1636 and the following years."* 
Richelieu and the French diplomats spoke of these conferences as 
assemblées.°2. But the Italians called them congressos—a term by 
no means of recent invention, for Guicciardini in his Storia d’Italia, 
written about the year 1540, referred to the celebrated conference 
between Louis XII and Ferdinand of Aragon at Savona in 1507 asa 


congresso.= In the seventeenth century we find that Mazarin, the 


papal nuncios, and the Venetian ambassadors at the European eapi- 
tals, employed the term in their diplomatic correspondence.** The 
Spaniards also used it.°> In the meantime, the Latin expression ad 


congressum became a stock phrase in the Imperial German corre- 
spondence upon the subject of the proposed assemblage of negotiators 
for peace ; frequently the phrase was changed to the hybrid form zum 
congressum; and, before the plenipotentiaries exchanged their creden- 
tials at Miinster and Osnabriick, the Imperialists had abandoned this 
round-about method of referring to the assembly, and had adopted 


51 De jure belli ac pacis, lib. II, cap. xxiii, 8; Grotii epistole ad Oxenstierna, 
II, ii, 217, 276, 289, ete. 

52 Avenel, V, 705, 974; VI, 37, 275, 1024, 1030; VIII, 139, 300, 311, 324, 
337, 373. 

53 Edition of G. Rosini (Pisa: 1822), III, 192. Guicciardini called the nego 
tiations at Mantua in 1512, a congregazione.—Ibid., V, 19. 

54 Compare Chéruel, op. cit., I, 218; Barozzi and Berchet, op. cit., II, ii, 306, 
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the abbreviation of the Italian word, which has ever since been re- 
tained in the vocabulary of diplomacy.” 


VI. THE SEAT OF THE CONGRESS 


The Treaty of Hamburg provided that the plenipotentiaries for 
negotiating the general peace were to meet at two towns in West- 
phalia,—Miinster and Osnabriick,—although these two conferences 
were to be regarded as constituting one and the same congress, and 
presumably the results of the negotiations were to be amalgamated 
into one and the same treaty. This division of the congress into two 
separate groups was due partly to the Papal policy of unfriendliness 
toward the Protestant Powers, and partly to the fear of the Swedes 
that their prestige and interests would be injured by treating in the 
same conference with their ally, France. Early in the year 1636, 
Oxenstierna had given a qualified assent to the proposal for sending 
plenipotentiaries to Cologne; but the Papacy failed to give the Swed- 
ish Government a formal invitation to accept its mediation at Cologne, 
and by the time that the Venetian offer of mediation reached Stock- 
holm, the Swedes had begun to fear the pre-eminence of France in 
any general peace congress.** 

Yet France and Sweden were bound by solemn agreement to nego- 
tiate only concurrently with the Empire. Such had been the stipula- 
tion of the Treaty of Wismar (March 20, 1636).°* Neither ally was 
to receive proposals from the enemy for peace or for suspension of 
hostilities without the knowledge of the other, and there was to be no 
negotiation except conjointly and with common consent. Thus it was 
clear that if France used the mediation of the Papacy in treating 
with the Empire and Spain, and if the Swedes refused to undergo 
the humiliation of coming to Cologne without an invitation from the 

56 Meiern, I, 25, 27, 31, 65; Gartner, I, 55, 63-65, 74, 76, 109, 127, 176, 
151, 183, 199, 201, 204, 605. The French appear to have been somewhat reluctant 
to adopt the term congrés. Compare Furetiére, Dictionaire Universel (1690), I; 
Richelet, Nouveau Dictionnaire Francois (1719), I, 322; Dictionnaire Universel 
Frangois et Latin (1732), II, 121; Richelet, Dictionnaire de la Langue Fran- 
Coise (1759), I, 559. 
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principal mediating Power, then the negotiations must needs be con- 
ducted simultaneously in two different places. Accordingly, when 
d’Avaux and Salvius concluded the new Franco-Swedish alliance at 
Hamburg, it was agreed that in the peace negotiations France should 
treat at Cologne, and Sweden at Hamburg or Liibeck, while at either 
place the German adherents of France and Sweden might attend and 
participate in the negotiations. The two conferences were to be in 
close communication. The treaty also provided: 


An agent of Sweden shall be present at Cologne and an agent 
of France at Hamburg, both without power for treating with the 
common enemy and without votes in the proceedings, but with the 
understanding that they shall attend the sessions and report upon the 
negotiations to their plenipotentiaries, and also give their advice if 
necessary. But nothing shall be concluded in either conference with- 
out the knowledge and consent of both allies.*® 


Of course, the cities of Cologne and Hamburg were too far apart— 
to say nothing of the distance between Cologne and Liibeck—for the 
successful conduct of such negotiations as were contemplated in the 
treaties of 1636 and 1638. And it was a happy decision on the part 
of the French to propose a pair of towns in closer proximity.®° Riche- 
lieu disliked the plan of holding separate conferences: it would excite 
jealousy, he said, between the two sets of negotiators, and still more 
between the mediators, who would dispute the glory of being the 
first to achieve the drafting of a treaty and thus too hastily conclude 
a peace! Acting upon instructions from Paris, d’Avaux proposed to 
Salvius that the Swedes should treat with the Emperor at Osnabriick, 
Frankfurt-am-Main, or else Cologne, while the French should treat 
with the Emperor at Miinster, Mayence or Wesel. Later in the nego- 
tiations d’Avaux himself limited the proposal to Miinster and Osna- 
briick. Both of these towns were in Westphalia; the former was 
within the jurisdiction of the Elector of Cologne and was a place 


59 “Tntersit tamen tractatui Coloniensi Agens Suecicus, Hamburgensi Gallicus, 
uterque tam sine potestate agendi cum hoste communi quam sine voto, sed 
honesta cum sessione, ut audiant, referant ad Plenipotentiarios quisque suos, et 
sicubi opus, prestentes moneant: Nihil autem illis insciis aut inconsultis 
ptrobique tractetur.”—Hallendorff, V, ii, 427. 
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altogether fitting and proper for a legate of the Pope to appear. On 
the other hand, Osnabriick was a Protestant town, or at least the 
greater number of the burghers had inclined toward the Lutheran 
faith in the Reformation, and at the present moment it was occupied 
by the military forces of the Swedes. The distance between the two 
towns was but thirty miles, so that the couriers of the plenipotentiaries 
could easily pass from one to the other in less than a day’s ride. And 
all in all, the selection of these two places seemed the most practical 
solution for complying with the unusual requirements as to unanimity 
of negotiation in two separate conferences demanded by the Franco- 
Swedish treaty of 1638, as well as for meeting the scruples and preju- 
dices of the Papacy and of all other Powers concerned. 

Salvius at first objected to the French proposal to change the 
stipulations of the treaty of 1638 in regard to the place of the peace 
conferences. No diplomat ever knew better than he how to play 
the game of quid pro quo and how to take exceptions to propositions, 
if for no other reason than for the purpose of gaining concessions 
elsewhere. The German Diet also raised objections to Miinster and 
Osnabriick, proposing instead the towns of Speier and Worms, or 
Frankfurt and Mainz. In the end, however, the French proposal pre- 
vailed. The new alliance between France and Sweden, signed on 
June 30, 1641, stipulated that the future peace congress should be held 
in two towns near together, like Miinster and Osnabriick ;** while the 
preliminary treaty of peace signed on December 25, 1641, by the 
plenipotentiaries of the Empire, France and Sweden, contained the 
following provision: 

The places for conducting the general negotiations shall be Osna- 
briieck and Miinster in Westphalia. . . . The two congresses shall be 
regarded as one. And not only the roads between Osnabriick and 
Miinster shall be secure for the parties concerned to go and come with 
complete freedom and safety, but also a station between the two cities 


as shall be convenient for the intereommunication of the particular 
negotiators shall enjoy the same security as the aforesaid cities.®* 


61 Hallendorff, V, ii, 473. The Latin text is also in Bougeant, I, 425. A 
summary in French is in Léonard, V; and Bernard, III, 414. 
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VII. IS A TRUCE NECESSARY BEFORE A PEACE CONGRESS ? 


Alberico Gentili in 1588 defined a truce as an agreement which 
suspends hostile acts without interrupting the state of war; and a 
century later Textor gave the vivid German definition: ein Still- 
stand der Waffen.®* Nearly all of the early writers referred to a truce 
as a preliminary step to negotiations for peace. But it was not claimed 
that a suspension of hostilities was a prerequisite for such negotia- 
tions. However, among the papers of the French plenipotentiaries 
at the Congress of Westphalia is to be found a memoir which attempts 
to answer among other questions: ‘‘Is it necessary to make a truce 
or suspension of arms before treating of peace?’’ The memoir de- 
clares that it was the general practice among nations that negotiations 
for peace should be preceded by a suspension of hostilities.°* Such 
procedure assured the belligerents of some degree of security and 
tranquillity for the deliberations on peace, and constituted a logical 
and easy transition from a state of war to a state of peace. There- 
upon the writer laid down the conditions,—mostly to the advantage 
of France,—upon which his country would be willing to sign a truce. 
What these conditions were, or how much truth there was in the 
Spanish accusations in 1643 that Mazarin desired not a peace but 
only a long truce, is a matter for difference of opinion. The signifi- 
eant thing for the student of the development of international law is 
the attempt here made to lay down a rule that a peace congress 
should begin with a suspension of hostilities. 

The rule formulated by the French Government in 1643 could be 
supported by numerous precedents. The conferences at Cambrai in 
1528 and at Cateau-Cambrésis in 1559 were preceded by signed 
truces.*> But, on the other hand, many a peace has been negotiated 
without a formal suspension of hostilities, as in 1598, when Henri 


meari posse, tuta sunto: Sed et quicunque locus interjectus particulari tractan- 
tium conventui pro mutua communicatione videbitur commodus, eadem, qua 
dicte urbes, securitate fruatur.”—Hallendorff, V, ii, 502. 

63 De jure belli, lib. II, cap. xii. Compare Textor, Synopsis juris gentium, 
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IV of France shamefully abandoned his solemn oaths to the English 
and Dutch and accepted the mediation of the Papacy in the negotia- 
tion of the Treaty of Vervins with Spain. Although it may appear 
inconsistent for a state to negotiate and fight at the same time, yet 
it is not reasonable to set up a rule that will tend to hamper or limit 
the beginning of any negotiations which may in the end lead to 
peace. At any rate, the French view did not carry the day in the 
Thirty Years’ War against the opinion of the Imperialists and Span- 
iards, who believed that they had much to gain and little to lose 
by keeping their armies actively employed. 

The agitation for a general truce had begun with the proposal 
of the Papacy for a suspension of arms during the Congress of Co- 
logne. Richelieu agreed to this policy on condition that the truce 
should be made on a basis of uti possidetis, but the sanguine hopes of 
Olivarez to gain territory from France had defeated the proposal in 
1637.°° Negotiations for a general armistice continued in the follow- 
ing years, but without a successful outcome. No agreement was 
reached, even after the assembling of the diplomats at Miinster and 
Osnabriick. Throughout the duration of the Congress of West- 
phalia (1644-1648) the armies of the belligerent states continued the 
struggle with varying fortune on either side. 


VIII. NEUTRALIZATION OF THE SEATS OF THE CONGRESS 


The two towns chosen for the Congress of Westphalia were within 
the area of hostilities. Miinster had suffered from the ravages of the 
Protestant armies and Osnabriick was still occupied by a Swedish 
garrison. In view of the fact that no truce had been concluded, the 
negotiators of the Treaty of Hamburg agreed that it was not sufficient 
to rely upon the safe-conducts mutually exchanged among the bei- 

66 Concerning the negotiations upon a general truce, see: Mémoires de Riche- 
lieu, IX, 493-418; X, 85-156, 521-539; Avenel, VI, 21, 241; VII, 771, 778, 1026; 
VIII, 314, 316, 319, 322, 329; Chéruel, I, xciii, 653, 890; Le Clere, II, 7-11; 
Giirtner, 11, 598, 649; Grotii epistole ad Owenstierna, II, ii, 202, 329, 469, 490; 
Pufendorf, De rebus Suecicis, lib. ix, 67; xi, 76-79; xii, 55-61; xiv, 66; Bougeant, 
I, 279-280, 358-364; II, 36-37, 82-84; Adam Adami, cap. ii, 14; A. Canovas del 
Castillo, I, 186-191, 310-316; G, Fagniez, op. cit., II, 392-399; A, Waddington, 
op. cit., I, chap. iii. 
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ligerents nor upon the diplomatic immunities of the plenipotentiaries. 
In order to protect the congress from all direct inconveniences attend- 
ing the conduct of hostile operations, it was proposed at Hamburg 
to neutralize the two Westphalian towns as well as the roads between 
them. 

The neutralization of local territory was by no means an unpre- 
cedented step. Among a large number of earlier cases may be cited 
the neutralization of the town of Vervins in 1598, when Henri IV 
of France negotiated peace with Spain under the mediation of the 
Papacy.** The Thirty Years’ War, from beginning to end, was re- 
plete with cases of neutrality and neutralization.** Indeed, neutral- 
ity in a great variety of forms played such an important rdéle in the 
diplomacy of this period and in its political literature, that some 
modern authorities on international law reproach Grotius for not 
having used the material so close at his hand and for not having 
devoted more space to the subject of neutrality and neutralization in 
his De jure belli ac pacis. These authors overlook the all-important 
fact that the men of the seventeenth century were by no means eman- 
cipated from the slavish preference for classical learning and scholas- 
ticemethods. No doubt Grotius made a more effective contribution to 
the science of international law in 1625 by not breaking abruptly with 
the past, even if it had been possible for him to do so. However this 
may be, the Thirty Years’ War soon proved to be a rich laboratory 
for those jurists, like Zouche and Textor, who were beginning to de- 
velop the science of international law along its empirical as well as 
its philosophical side, and who were undertaking to build up a body 
of rules drawn from actual experience in the realm of international 
intercourse. In 1680, Johann Textor included a long chapter on 
neutrality and neutralization in his text-book on the Law of Nations 
(cap. xxvi), citing and commenting upon cases drawn from the his- 
tory of the Thirty Years’ War and the age of Louis XIV, and pub- 

67 Dumont, V, 541. 

68 For accounts of neutrality and neutralization in the Thirty Years’ War, 
see P. Schweizer, Geschichte der Schweizerischen Neutralitét, I, 27-36, 213-280; 
S. Schopfer, Principe Juridique de la Neutralité, 103-28; R. Dollot, Origines 
de la Neutralité de la Belgique et la Systeme de la Barriére, 30-99; E. Nys, 
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lishing extracts verbatim taken from the public records for the pur- 
pose of illustrating and fortifying his propositions,——a remarkable 
step in the development of international law! 

In the Treaty of Hamburg of December 25, 1641, the signatory 
Powers provided for the neutralization of the seats of the Congress 
as follows: 


The peace negotiations shall be at Osnabriick and Miinster in 
Westphalia, from which towns all garrisons and troops must depart 
as soon as the exchange of the safe-conducts of the plenipotentiaries 
shall be effected. During the Congress the said cities are to be ab- 
solved of their oaths of allegiance to one and the other party, and 
shall be in a state of neutralization. In the meanwhile the custody 
of the two cities shall be in the hands of the Magistrates and Bur- 
gesses of the said cities and their proper soldiers. On their side, the 
Magistrates shall give a Reversal or solemn assurance that they will 
faithfully and securely safeguard the congress and religiously pre- 
serve and protect the persons, suite and equipment of the plenipoten- 
tiaries; and if anything is required of the Magistrates for the common 
good of the negotiators, they shall perform it accordingly, executing 
nothing in favor of one party or the other, but only on the request of 
both corps of plenipotentiaries. 


In a subsequent article it was provided that the roads between the two 
towns were to be neutralized and made secure and free for the use 


of the plenipotentiaries and their suites. A place was to be selected 
midway between the two towns as a junction for the communication 
of the plenipotentiaries, which also was to be neutralized. Finally, 
if the congress should break up without concluding a treaty of peace, 
the neutrality of Miinster and Osnabriick was to continue for six 
weeks following upon the rupture of negotiations; after which time 
the towns were to receive back the troops formerly garrisoned there. 


69 “Loca universalis tractatus sint Osnabruga et Monasterium in Westphalia, 
ex quorum utroque statim post commutatos, ut infra dicetur, salvos conductus, 
educantur militaria partium presidia, et durantibus congressibus dicte civitates 
sacramento erga utriusque partis solute ad neutralitatem obligentur. Magistratui 
interim proprio cum milite et civibus sua cujusque urbis custodia relinquatur. 
Ipse vicissim dato reversali obstringatur ad fidelitatem et securitatem toti con- 
ventui prestandam, et tractantium res ac personas, comitatumque sancte haben- 
dum et custodiendum. Et si quid ab eo pro communi tractatus bono requisitum 
fuerit, preestet se quidem obsequentem; neutrius tamen partis jussa exequatur, 
nisi ab utroque Legatorum corpore collegiatim insinuata.”—Hallendorff, V, ii, 501. 
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The form of the Reversal, or solemn assurance to be given by the 
Magistrates of the two towns, was adopted at Hamburg at the time 
of signing the treaty. It pledged the Biirgermeisters and the Raths 
to perform the obligations imposed upon them by the Treaty of Ham- 
burg, and it absolved both towns from their oaths of allegiance—on 
the part of Miinster to the Emperor and the Elector of Cologne, and 
on the part of Osnabriick to the Emperor and the Bishop of Osna- 
briick.7° Accordingly, after the ratification of the Treaty of Ham- 
burg (May 23, 1643) and the exchange of safe-conducts, the Imperial 
agent, Johann Cranen, and the Elector of Cologne at Miinster, on May 
27, 1643, in the presence of a French representative, notaries and 
other dignitaries, absolved the Biirgermeister and Rath of their al- 
legiance and received their Reversal as provided in the Treaty of 
Hamburg. At the same time the neutrality of the town was pro- 
claimed."* 

The next step was for one of the Imperial plenipotentiaries to 
proceed to Osnabriick and repeat the ceremony of neutralization 
at that place. But the Swedish garrison still occupied the Peters- 
berg, and Graf von Auersberg complained to the Danish King as 
mediator that the Swedes were not carrying out their obligations. 
After waiting several weeks for the Swedish troops to withdraw, the 
actum relaxationis juramenti et institute neutralitatis in the name 
of the Emperor was eventually celebrated at Osnabriick. On July 8, 
Salvius, one of the Swedish plenipotentiaries, executed a similar 
document on the part of Queen Christina, while shortly afterwards 
the commandant at Osnabriick received his orders to march.” 


IX. SAFE-CONDUCTS, THE EQUALITY OF STATES AND OTHER PROBLEMS 

In his De jure belli, published in the year 1588, Gentili devoted 
a chapter to the question of safe-conducts, and Zouche included com- 
mentaries upon this subject in his Juris et judicii fecialis sive juris 
inter gentes, published in 1650. During the Thirty Years’ War the 
subject was one of considerable importance. At several times in the 
preliminary negotiations for peace, it engaged the paramount atten- 
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tion of the diplomats. The delay of Spain and the Emperor to grant 
safe-conducts to the Swedes, the Dutch and the Protestant princes of 
Germany was one of the causes for the failure of the Congress of 
Cologne; while the preliminary peace negotiations at Hamburg were 
obstructed for two years and more by the insistence of the French 
upon the insertion of phrases in the safe-conducts to be given by the 
Emperor which would constitute a recognition by the Emperor of 
the sovereignty and independence of the Protestant German princes.”* 
Finally, the treaty of December 25, 1641, provided that within the 
space of two months the belligerents should deposit in the hands of 
the ambassadors of the King of Denmark at Hamburg the requisite 
number of safe-conducts properly executed according to a form pre- 
scribed by the mediator. 

Instead of two months, however, two years and a half passed away 
before the exchange of safe-conducts took place. Immediately follow- 
ing the signing of the Treaty of Hamburg, the Imperial plenipoten- 
tiary, Graf von Liitzow, was recalled for having been, as d’Avaux 
bitterly complained, so simple as to believe that the House of Austria 
sincerely wished peace.** But the Emperor might well regret a treaty 
which permitted his rebellious vassals to treat with him as independ- 
ent Powers, and which gave full latitude to French intervention in 
German affairs. Among the numerous reasons assigned for the refusal 
at Vienna to ratify the treaty, the new Imperial plenipotentiary 
mentioned the neutralization of Miinster and Osnabriick as deroga- 
tory to the dignity of the Emperor, whose safe-conducts should be 
deemed sufficient protection to the negotiators.’* This position the 
Germans were unable to maintain in the subsequent negotiations; and 
like several other provisions which were unfavorable to the Emperor, 
the stipulation for the neutralization of Miinster and Osnabriick 
remained in the treaty as ratified on July 22, 1642."* The end of the 

73 Avenel, VII, 1034; VIII, 323, 337; Mémoires de Richelieu, X, 500-512; 
Bougeant, I, 347-358, 452-469; Pufendorf, De rebus Suecicis, lib. x, 72-87; xi, 
62-66; xiii, 88-90; Adam Adami, cap. ii, 10-12; iii, 2-3. 

74 Bougeant, I, 481. 

75 Pufendorf, De rebus Suecicis, lib. xiv, 51-52; Liinig, Liter@ procerum 
Europe, 1, 337-357; Londorp, V, 775-782; Le Clere, I, 113-134. 

76 Hallendorff, V, ii, 501. 
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diplomatic tangles, however, had not yet been reached. More delays 
ensued over the question of the Spanish ratification and exchange of 
safe-conducts; and the plenipotentiaries might have continued their 
wranglings for another year had not the King of Denmark brusquely 
fixed upon April 18, 1643, as the day for the delivery of the proper 
documents preliminary to the Congress of Westphalia.*’ 

Another diplomatic problem, the ever-recurring quarrel over the 
pre-eminence of the crowns, also appeared in the negotiations at 
Hamburg, and was further complicated by the persistent refusal of 
the French to recognize Ferdinand III as Emperor of the Holy 
Roman Empire. When the final draft of the Treaty of Hamburg 
began to take form, d’Avaux attempted to persuade Salvius that the 
King of France should be named before the Queen of Sweden.”* Sal- 
vius objected; and it was ultimately agreed that Liitzow should give 
to d’Avaux a copy of the treaty signed by himself in which the 
name of the French King and the town of Miinster appeared before 
the name of the Swedish Queen and the.town of Osnabriick, while the 
order of these names should be reversed in the copy handed to 
Salvius. After the recall of Liitzow, his successor, Graf von Auers- 
berg, declared that the former ambassador had exceeded his powers 
and had treated with the crowns of France and Sweden as if they 
were the equals of the Emperor.’® But this contention did not appear 
to be well founded. Withal, while the legal pre-eminence of the Em- 
peror was not injured in the preliminary negotiations, the Swedes won 
a victory over the claims of the French. By refusing to come to 
Cologne, and by insisting upon two sets of treaties from the Imperial 
seal, they did more than merely avoid a contest of their claim for 
equality in the family of nations. They gained recognition from the 
Hapsburgs that in the world of diplomacy Sweden had equal status 
with France. 

77 Gartner, I, 77. 

78 Pufendorf, De rebus Suecicis, lib. xiii, 90; Chemnitz (Stockholm: 1856), 
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xX. CONCLUSION 


In conclusion, we should observe that the period of the Thirty 
Years’ War served as a laboratory for the jurists of the latter half of 
the seventeenth century, who began to develop the science of inter- 
national law along empirical lines. Particularly, the period of eight 
or nine years of negotiations for peace which preceded the Congress 
of Westphalia afforded a large number of precedents and cases in 
diplomacy and law similar to those which Zouche, Textor and Wiecque- 
fort employed to illustrate their texts, and which in time crowded out 
the classical and biblical allusions of Victoria, Suarez, Gentili and 
Hugo Grotius. In the matter of diplomatic procedure, the various 
problems connected with mediation occupied a large part of the atten- 
tion of the diplomats. Numerous offers of good offices and mediation 
were made by the neutral Powers,—Denmark, Venice, England, the 
Papacy, and many lesser states. The ensuing struggle on the part 
of Richelieu to prevent these offers of good offices and mediation from 
wrecking the Franco-Swedish alliance, the difficulties arising out of 
the Papal refusal to mediate between the Catholic and Protestant 
Powers, the delicate task of ousting the King of Denmark as a medi- 
ator at Osnabriick after he had become a belligerent, and the quarrel 
over the personnel of the mediators and the peace delegations, gave 
rise to a considerable number of diplomatic precedents. Throughout 
these negotiations the policy of Richelieu moved steadily toward the 
goal of a universal peace congress, and in the end his great purpose 
was achieved. The Congress of Westphalia was thus the first of the 
general conferences in which the majority of European Powers were 
represented. The practice of negotiating in diplomatic assemblies 
was not, however, a new procedure, as witness, for instance, the Con- 
gress of Cateau-Cambrésis in 1559. Even the term congress was* 
already*found in the diplomatie vocabulary; and the custom: of neu- 
tralizing the seat of a congress had previously been established. The 
holding of the Congress of Westphalia simultaneously in two towns 
thirty miles apart was the result of the Papal policy of intolerance 
toward the Protestant Powers and of the well-founded fear of the 
Swedes regarding the overbearance of France in the peace negotia- 
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tions. No general truce preceded the congress. The proposal of the 
Pope for a truce and the contention of the French that a suspension 
of arms must necessarily precede a peace congress, did not carry the 
day. Throughout the sitting of the Congress of Westphalia, the 
armies of the belligerent states actively continued their hostile opera- 
tions. Numerous other details of diplomatic procedure, such as the 
form of the safe-conducts, and the question of the equality of states 
in the assembly, hindered the making of peace. 

The eight or nine years of negotiations preliminary to the Con- 
gress of Westphalia cannot properly be separated from the four years 
of negotiations at the congress itself, although it is convenient to con- 
sider them apart in a study of diplomatic procedure, for the purpose 
of inquiring into the problems involved in the calling together of the 
first great congress of the European Powers. Of course, throughout 
this period, the chief obstacles to peace were the eagerness of the 
belligerents to:support their claims by force of arms and the demand 
of Richelieu for a universal congress. For nearly a decade the Im- 
perialists desperately fought this demand. If they could have broken 
the Franeco-Swedish alliance, or if they could have driven the French 
and Swedish armies out of Germany, the Thirty Years’ War would 
have had a different ending. The final adoption of the French pro- 
gram for a general peace congress was a brilliant triumph of French 
diplomacy over the Hapsburg policy of Divide et impera. Although 
the various belligerents took advantage of every question of procedure 
with the intention of retarding such peace negotiations as did not 
appear to be for their own interest, yet, on the other hand, these prob- 
lems constituted in themselves a very real hindrance in the way of the 
pacification of Europe. KENNETH COLEGROVE. 
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THE RELATIONS BETWEEN THE UNITED STATES AND 
PORTO RICO.* 


PAST, PRESENT AND FUTURE. 
Part II 


3. THE INSULAR CASES AND THE STATUS OF PORTO RICO. 


Downes v. Bidwell.*° This is really the most important judgment 
in all the Insular Cases so far as a determination of the present status 
of Porto Rico is concerned. It is interesting because in it the now 
famous doctrine of non-ineorporation is developed. It will be well, 
however, to state at the outset that in this case there was no majority 
opinion of the court and that the decision was reached merely by the 
concurrence of a majority of the judges in what is styled in the sylla- 
bus of the case as the conclusion and judgment of the court. 

In view of the great diversity of opinion evineed by the judges in 
this case, as will later appear, it was regarded at the time by very able 
lawyers and commentators of note as a very doubtful precedent which 
the court might not feel in the future bound to accept as the settled 
law of the land. So far, however, it has stood the test of time, and 
although the recent passage of the so-called Jones-Shafroth Act, ex- 
tending to Porto Ricans a large measure of self-government and the 
privilege of American citizenship,*? seemed to reopen the question of 
the juridical status of Porto Rico and require the rejection or modifi- 
cation of the doctrines laid down or relied upon in this important 
decision, its conclusions have been affirmed and ratified and are largely 

* Continued from previous numbers of this Journat, Vol. IX} pp. 883 et seq.; 
Vol. X, pp. 65, 312. 

80182 244. 

81 Public No. 368, 64th Cong. The text of this law will also be found in the 
Supplement to this JournaL, Vol. XI, pp. 66-93; see “Some Historical and Polit- 
ical Aspects of the Government of Porto Rico,” in The Hispanic-American His- 
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accepted at the present time as a correct expression of the national 
sense. It is at any rate the only authoritative declaration of the pres- 
ent status of Porto Rico so far made by any competent branch of the 
government.** It is therefore important to examine this decision 
somewhat at length in order to ascertain and determine the present 
status of the Island and the particular doctrines upon which that 
status is supposed to be founded. 

The ostensible purpose of the case under consideration was to test 
the constitutionality of the Foraker Act,** and to recover back certain 
duties exacted and paid under protest upon merchandise brought into 
the port of New York from Porto Rico after the passage of that Act. 
The duties in question were exacted under Section 3 of the Act, which 
provided, ‘‘that on and after the passage of this Act all merchandise 
coming into the United States from Porto Rico and coming into Porto 
Rico from the United States shall be entered at the several ports of 
entry upon payment of fifteen per centum of the duties which are re- 
quired to be levied, collected and paid upon like articles of merchan- 
dise imported from foreign countries,’’** and the question briefly 
stated, was whether Article I, Section 8, of the Constitution of the 
United States, providing that ‘‘all duties, imposts and excises shall 
be uniform throughout the United States’’ was applicable to this case ; 
that is to say, whether this particular provision of the Constitution 
must be considered as controlling the action of Congress when legis- 
lating on the subject for a territory situated as Porto Rico was. 

This case differs from the other two already considered® in that 
here the test is not, as there, whether Porto Rico was or was not a 
foreign country, either in the international or in the constitutional 
sense, but rather whether the Island had become an integral part of 
the United States, so as to be included within the purview of the con- 


82 The latest confirmation of this status is to be found in the People of 
Porto Rico et al. v. José Muratti, and the People of Porto Rico v. Tapia, recently 
decided per curiam by the Supreme Court on the authority of the case under 
consideration and other cases mentioned in the docket. (245 U. S. 639.) 

83 U. S. Stat. at Large, Vol. 31, p. 77. 

84See “Some Historical and Political Aspects of the Government of Porto 
Rico,” supra, note 81. 

85 This JOUBNAL, Vol. X, p. 317 et seq. 
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stitutional provision aforementioned, and the question therefore in- 
volved, in substance, a determination of the juridical status of the 
Island from the point of view of constitutional law. 

Internationally, there could hardly be any question that Porto 
Rico was, and is, by virtue of the treaty of cession, an integral part 
of the United States. Upon the formal exchange of the ratifications 
of that treaty Porto Rico ceased to be a Spanish province; it ceased 
to be Spanish territory subject to the Crown of Spain. In contem- 
plation of law, the treaty of cession operated to sever all political con- 
nections between Porto Rico and the mother country; so that, in 
respect to Spain, Porto Rico became a foreign country, its Spanish 
nationality being entirely destroyed by the transfer. It is clear that 
the same act which divested the Island of its Spanish nationality gave 
to it, as a sort of international compensation, the nationality of the 
United States. That such result was equally contemplated by the 
high contracting parties is apparent in the treaty itself, where they 
repeatedly speak of the future ‘‘nationality of the territory’’ over 
which Spain relinquished or ceded her sovereignty.*® If this was not 
the result contemplated by them, what then was the nationality re- 
ferred to in this expression? In the case of Cuba it might be assumed 
that the contracting parties contemplated Cuban nationality, because 
as to that island Spain was only relinquishing her claim of sovereignty 
over and title to the island.** But as to Porto Rico, could it be said 
that the contracting parties had in mind a Porto Rican nationality? 
Evidently not, because the words of the treaty in respect to this Island 
leave no room for doubt as to the fact that an absolute transfer of sov- 
ereignty was intended. The words of the treaty are: ‘‘Spain cedes to 
the United States the Island of Porto Rico.’’** This provision, accord- 


86 See specially Article IX. 
‘7 Article I of the Treaty of Paris contains the following provisions: “Spain 
relinquishes all claim of sovereignty over and title to Cuba. And as the Isiand 
is, upon its evacuation by Spain, to be occupied by the United States, the United 
States will, so long as such occupation shall last, assume and discharge the 
obligations that may under international law result from the fact of its occupa- 
tion, for the protection of life and property.” 

88 Article II of the Treaty of Paris is in full as follows: “Spain cedes to the 
United States the Island of Porto Rico and other Islands now under Spanish 
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ing to well established principles of international law, necessarily im- 
plies an absolute transfer of sovereignty over the ceded territory and 
a complete change in the nationality thereof in favor of the acquiring 
state. Thus in respect to Porto Rico, the nationality mentioned in the 
treaty can be no other than the nationality of the United States. The 
Supreme Court itself, in spite of the great division of opinion among 
its learned members upon other aspects of the whole question, has 
expressly and unanimously declared in Gonzales v. Williams,®® which 
is another of the Insular Cases, that by the act of cession the nation- 
ality of Porto Rico became American instead of Spanish. It follows 
therefore that Porto Rico must be internationally considered as ineor- 
porated into and forming an integral part of the United States. 

But while there cannot be much doubt upon these simple proposi- 
tions affecting the status of Porto Rico in an international way, it is 
a matter of much perplexity, in view of the great diversity of opinion 
expressed in the case under consideration, to determine the more com- 
plicated question of the present status of Porto Rico in the constitu- 
tional sense. It may be observed that in determining, as in this ease, 
whether a specific provision of the Constitution is applicable to a given 
territory, it may not be absolutely necessary to fix the status of such 
territory in an afiirmative manner; it may be enough, perhaps, to 
negative the existence of the particular status required by the pro- 
vision in question. 

Thus, the views of Mr. Justice Brown and Mr. Justice White, while 
conflicting as to the reasons upon which they base their conclusions, 
reach the same decision as to the inapplicability of the clause. Mr. 
Justice Brown makes his decision depend on the proposition that the 
clause in question is only applicable to the States as such; that Porto 
Rico is not a State, and that, in consequence, the said clause is not 
applicable to that Island. Mr. Justice White, and with him Mr. Jus- 
tice Shiras and Mr. Justice McKenna, on the other hand, declares, that 
the said clause is applicable not only to the States, but also to a terri- 


sovereignty in the West Indies, and the Island of Guam in the Marianas of 
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tory which has been incorporated into and forms a part of the United 
States; but they hold that Porto Rico has not been incorporated and 
therefore the clause in question has no application to it. Mr. Justice 
Gray, by a somewhat different line of reasoning, follows the conclu- 
sion of Mr. Justice White and his associates, while Mr. Chief Justice 
Fuller, Mr. Justice Harlan, Mr. Justice Brewer and Mr. Justice 
Peckham dissent upon the ground that the revenue clause in question 
was applicable throughout the United States, that Porto Rico was a 
part of the United States, and therefore, that the said clause was 
applicable to Porto Rico, at any rate after the passage of the Foraker 
Act. Mr. Justice Harlan expressly declared in a separate opinion 
that Porto Rico became, after the ratification of the treaty with Spain, 
a part of the United States in respect to all its territory and people, 
and that Congress could not thereafter impose any duty, impost or 
excise with respect to that Island or its inhabitants which departed 
from the rule of uniformity established by the Constitution. 

It is important to notice that in these Insular Cases, the Supreme 
Court was divided into two equal groups of judges, with Mr. Justice 
Brown holding the balance of power between them. In the case 
under consideration the court divided in opinion generally upon the 
status of Porto Rico and specially upon the applicability of the rev- 
enue clauses of the Constitution. In the first instance, Mr. Justice 
Brown reasserts his former position as to the status of the Island, in 
accord with the opinion of the group made up by his former assenting 
colleagues [Chief Justice Fuller and Justices Harlan, Brewer and 
Peckham] ; seeking, however, to find a plausible and rational solution 
of the problem which is uppermost in his mind, he ventures to set up 
a new doctrine which finds no support among his brethren, but com- 
pels him to join in the conelusion of the other group, composed of Jus- 
tices White, Shiras, McKenna and Gray. 

The results sought to be avoided by Mr. Justice Brown and Mr. 
Justice White and his followers in this ease were difficulties inherent 
in the problem connected with a legitimate application of the pro- 
visions of the Constitution in the management of the Philippine 
Islands. Mr. Chief Justice Fuller, Mr. Justice Harlan, Mr. Justice 

90 See this JouRNAL, Vol. X, pp. 318, 321. 
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3rewer and Mr. Justice Peckham were not so much concerned with 
these difficulties as they were with the application of what they be- 
lieved to be the clear and indisputable law of the case, according to 
the whole constitutional history and precedents laid down by the 
Supreme Court in the past. 

This gave rise for a time to the question whether the case under 
consideration settled at all the status of Porto Rico under the Foraker 
Act, and whether the doctrine of non-incorporation developed by Mr. 
Justice White was in reality a doctrine sustained by a majority of 
the court. In our estimation the majority only sustains the judgment 
and decision of the court in so far as it holds that the revenue clause in 
question does not apply to the Island. Beyond this conclusion there 
is no majority at all. As to the status of the Island, it seems evident 
that if there is a majority, it is the other way. The doctrine in ques- 
tion is sustained only by Mr. Justice White and two of the other 
three justices who concurred in his views; Mr. Justice Brown nowhere 
in this ease signifies his assent to the doctrine, but still seems to agree, 
as in the De Lima ease, with his now dissenting brethren, that Porto 
Rico is a part of the United States, although not in the sense of being 
included within the custom union of the States. His doctrine that the 
clauses of the Constitution like the one in question which are oper- 
ative only ‘‘throughout the United States,’’ extend to the territories 
only when and in so far as Congress shall direct, does not seem, on 
the other hand, to find any support among his brethren, who quite 
unanimously reject the idea that the Constitution does not extend of 
its own force to the territories. Mr. Justice White, in stating his eight 
propositions on the force and applicability of the Constitution in the 
territories, expressly declared that it is not to be supposed that ‘‘the 
Constitution may or may not be applicable at the election of any 
agency of the government,’’ and that ‘‘Congress in governing the 
territories is subject to the provisions’’ thereof. 

Examining the opinions of the judges somewhat more in detail, we 
find that had Mr. Justice Brown agreed to the proposition that the 
uniformity clause in question was equally applicable to the territories 
as to the States, which is practically admitted by all the judges, and 
specially and more frankly by the dissentmg members of the court, 
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the decision would have been just the reverse of what it was, for in 
that ease he would have joined with the dissenting group of justices 
headed by the Chief Justice and changed their opinion into the actual 
judgment of the court, with the result that the novel doctrine of non- 
incorporation would have been converted merely into a doctrine of 
the dissenting opinion, as in the De Lima and Dooley cases decided 
the same day, and might never have acquired any importance in the 
judicial history of this country. But Mr. Justice Brown could not 
see his way clear to do so. Influenced by the magnitude of the im- 
mense problems then confronting the American people, he concluded 
his opinion by saying: 


Patriotic and intelligent men may differ widely as to the desirable- 
ness of this or that acquisition, but this is solely a political question. 
We can only consider this aspect of the case so far as to say that no 
construction of the Constitution should be adopted which would pre- 
vent Congress from considering each case upon its merits, unless the 
language of the instrument imperatively demands it. A false step 
at this time might be fatal to the development of what Chief Justice 
Marshall called the American Empire. Choice in some cases, the 
natural gravitation of small bodies towards large ones in others, the 
result of a successful war in still others, may bring about conditions 
which would render the annexation of distant possessions desirable. 
If those possessions are inhabited by alien races, differing from us in 
religion, customs, laws, methods of taxation and modes of thought, 
the administration of government and justice, according to Anglo- 
Saxon principles, may for a time be impossible; and the question at 
once arises whether large concessions ought not to be made for a time, 
that, ultimately, our own theories may be carried out, and the bless- 
ings of a free government under the Constitution extended to them. 
We decline to hold that there is anything in the Constitution to forbid 
such action. 

We are therefore of opinion that the Island of Porto Rico is a 
territory appurtenant and belonging to the United States, but not a 
part of the United States within the revenue clauses of the Constitu- 
tion; that the Foraker Act is constitutional, so far as it imposes duties 
upon imports from such Island, and that this plaintiff cannot recover 
back the duties exacted in this case. 


Writers and commentators have seen in these conclusions of Mr. 
Justice Brown an unavoidable inconsistency with, if not an open con- 
tradiction of, his previous opinion in the De Lima case, in which he 
expressly declared, that ‘‘by the ratification of the Treaty of Paris 
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the Island became territory of the United States.’’ Does not, how- 
ever, the expression territory appurtenant and belonging to the United 
States mean and imply in his line of reasoning exactly the same thing 
as territory of the United States? Much of this charge of inconsis- 
teney and contradiction brought against Mr. Justice Brown in the 
consideration of the Insular Cases is probably due to the fact that his 
opinion in the case under consideration has been largely misunder- 
stood. His opinion merely holds that Porto Rico was not a part of 
the United States within the meaning of the revenue clauses of the 
Constitution. These clauses, in his estimation, had application only 
among the several States, and his definition of the status of Porto 
Rico as a territory appurtenant and belonging to the United States is 
clearly aimed to negative the idea that the Island was a part of the 
United States in the peculiar sense that he gave to those words. When 
viewed in this light, it becomes quite apparent that there is no such 
ineonsistency or contradiction in his conception of the real status of 
the Island. As defined by him in the case under consideration, such 
status is logically and juridically the same thing as he defines it in 
the De Lima ease, namely, that of a territory of the United States, be- 
cause in his opinion the United States was a union of States, the terri- 
tories being merely property of the.United States. 

Turning now to Mr. Justice White’s opinion, we see, as we have 
already noticed, that he joins also in the conclusion and judgment of 
the court to the extent that the Foraker Act was constitutional in so 
far as it imposed duties upon imports from Porto Rico and that the 
plaintiff could not recover back the duties exacted in the case. This 
conclusion, of course, is predicated primarily upon the general propo- 
sition that the revenue clauses of the Constitution have no application 
to the Island. As to the proposition whether Porto Rico was or not 
a part of the United States, he evidently concurred in the conclusion 
of Mr. Justice Brown that the Island ‘‘is a territory appurtenant and 
belonging to the United States, but not a part of the United States 
within the meaning of the revenue clauses of the Constitution,’’ but 
a careful study of the two opinions will disclose the fact that there is 
no harmony between them in respect to the sense in which these im- 
portant declarations are to be interpreted. While Mr. Justice Brown, 
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on the one hand, is properly to be taken as meaning purely and simply 
that Porto Rieo was not a part of the United States because the Island 
was not a State of the Union but only a territory—like any other terri- 
tory of the United States, so far as the status of the territories in 
general is coneerned—Mr. Justice White, upon the other hand, evi- 
dently holds that Porto Rico is not a part of the United States in a 
different and more complicated sense. The distinction involves the 
famous ‘‘doctrine of non-incorporation,’’ which has been so much 
attacked and eriticized by eminent lawyers and writers as inconsistent 
with general principles, the Constitution of the United States and 
former precedents laid down by the Supreme Court. This doctrine is 
indeed the keynote in Mr. Justice White’s opinion, not only in the 
case now under consideration, but also in all the other Insular Cases, 
in which he has always taken such an important part. 

The grounds upon which the said doctrine is founded have been 
frequently attacked as rather obscure and conflicting with certain 
recognized principles of international and constitutional law, and 
former precedents of the Supreme Court. Its soundness, however, is 
not to be found so much in acknowledged principles of law and prece- 
dents of the court as in the fact that it is a new constitutional theory 
perfectly warranted by the Constitution itself and international law, 
and which is, moreover, quite necessary for the successful administra- 
tion of newly acquired territories by the United States. 

To begin with, Mr. Justice White states eight propositions of law 
relating to the applicability and force of the Constitution in the terri- 
tories. From these propositions, which are amply sustained by the 
whole constitutional history of the country and corroborated by 
numerous precedents laid down by the Supreme Court, he concludes 
that in legislating for Porto Rico, Congress was only empowered to act 
within the Constitution and subject to its applicable limitations, and 
that every provision of the Constitution which applies to a country 
situated as was that Island, was potential in Porto Rico. He then says 
that the ‘‘determination of what particular provision of the Consti- 
tution is applicable, generally speaking, in all cases, involves an 
inquiry into the situation of the territory and its relations to the 
United States.’’ 
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The learned Justice then referred to some previous decisions of 
the court as illustrating the principles by him enunciated and said 
that although, as a general rule, the status of a particular territory 
has to be taken into consideration when the applicability of any pro- 
vision of the Constitution is questioned, it does not follow when the 
Constitution has absolutely withheld from the government all power 
on a given subject, that such an inquiry is necessary. He then estab- 
lishes a distinction between the restrictions which regulate a granted 
power and those which withhold all authority on a particular subject. 
The former would seem to depend for their applicability upon the 
status of the particular territory in question, while the others would 
in the nature of things apply in such territories irrespective of their 
particular status. As the constitutional restrictions involved in the 
case under consideration evidently belonged to the first category of 
this division, it must follow, according to his views, that the question 
relative to the constitutionality of the provision of the Foraker Act 
in controversy was to be answered by determining the status of Porto 
Rico at the time of the passage of the Act in question. 

According to the general reasoning in Mr. Justice White’s opinion, 
the question before the court was not merely whether, as in the cases 
of discovery, military conquest or the like,-Porto Rico had been consti- 
tutionally placed under the authority, jurisdiction, or control of the 
United States, nor even whether by virtue of the cession from Spain 
and the acceptance and occupation by the United States, it had abso- 
lutely become the subject of territorial proprietorship by the United 
States; but whether at the time of the passage of the Act in question 
it had been incorporated, that is to say, whether it had been allowed 
to form an integral part of the United States, as composed of States 
and Territories, so that it might be considered as invested with all 
the constitutional attributes attending such a state of incorporation. 

Entering upon an extended discussion of the conflicting claims of 
counsel in respect to the effects of the acquisition upon the status of 
the Island, he cites many instances and examples of both a mere occu- 
pation and a complete acquisition of foreign or vacant territory 
effected through any of the well known methods sanctioned by the law 
of nations, whether by virtue of specific direction of Congress or as 
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the result of a successful war or even on account of a treaty stipu- 
lating for a temporary or permanent occupation or the absolute cession 
of the territory in question, in order to show that while in all such 
cases the said territory may be, internationally, under the authority, 
jurisdiction, control, and even the complete sovereignty of the United 
States, it ean nevertheless not be considered as forming an integral 
part of the United States, but must remain, until Congress shall man- 
ifest its determination in the matter, in a middle ground of disincor- 


poration between an internationally American and a constitutionally 


foreign condition. 

Referring to the ability of the treaty-making power to provide for 
or against an immediate incorporation of the acquired territory into 
the United States, Mr. Justice White said: 

There has not been a single cession made from the time of the Con- 
federation up to the present day, excluding the recent treaty with 
Spain, which has not contained stipulations to the effect that the 
United States through Congress would either not disincorporate or 
would incorporate the ceded territory into the United States. ... 

When the various treaties by which foreign territory has been 
acquired are considered in the light of the circumstances which sur- 
rounded them, it becomes to my mind clearly established that the 
treaty-making power was always deemed to be devoid of authority to 
incorporate territory into the United States without the assent, express 
or implied, of Congress; and that no question to the contrary has ever 
been even mooted. 


Then he went on to declare that in order to appreciate this it is 
essential to bear in mind what the words ‘‘ United States’’ signified at 
the time cf the adoption of the Constitution. Stating that when by the 
treaty of peace with Great Britain the independence of the United 
States was acknowledged, it is unquestioned that all the territory 
within the boundaries defined in that treaty, whatever may have been 
the disputes as to title, substantially belonged to particular States, 
he said that the entire territory was part of the United States, and 
that all the native white inhabitants were citizens of the United States 
and endowed with the rights and privileges arising from that relation. 
Then he said: 


When the Northwest Territory was ceded by Virginia, it was ex- 
pressly stipulated that the rights of the inhabitants in this regard 
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should be respected. The ordinance oi 1787, providing for the govern- 
ment of the Northwest Territory, fulfilled this promise in behalf of 
the Confederation. Without undertaking to reproduce the text of 
the ordinance, it suffices to say that it contained a bill of rights, a 
promise of ultimate statehood, and it provided (italics mine) that 
‘The said territory and the States which may be formed therein shall 
ever remain a part of this Confederacy of the United States of Amer- 
ica, subject to the Articles of Confederation, and to such alterations 
therein as shall be constitutionally made, and to all the acts and ordi- 
nances of the United States in Congress assembled, conformably 
thereto’’ . . . Thus is was that, at the adoption of the Constitution, 
the United States, as a geographical unit and as a governmental con- 
ception both in the international and domestic sense, consisted not 
only of States, but also of territories, all the native white inhabitants 
being endowed with citizenship, protected by pledges of a common 
union, and, except as to political advantages, all enjoying equal rights 
and freedom, and safeguarded by substantially similar guaranties, all 
being under the obligation to contribute their proportionate share for 
the liquidation of the debt and future expenses of the general gov- 
ernment. 
It will be readily observed that these declarations of Mr. Justice 
White as to the import of the words United States are quite different 
from the conclusions of Mr. Justice Brown in respect to the same 
subject. 

Following his own line of reasoning, Mr. Justice White proceeds 
to show how the provisions of the famous Northwest Territory Ordi- 
nance were successively extended by Congressional action to such 
other territories as were ceded by individual States to the United 
States, in order to effect their incorporation into the United States, 
and reviews the history of the acquisitions by treaty from France, 
Spain, Mexico and Russia, which are the acquisitions more closely. 
resembling that of Porto Rico by the United States. 

As to Louisiana, which was acquired from France by the treaty 
of 1803, he reached the conclusion that, in accordance with the pre- 
vailing view to the effect that ‘‘although the treaty of cession might 
stipulate for incorporation and citizenship under the Constitution, 
such agreements by the treaty-making power were but promises de- 
pending for their fulfillment on the future action of Congress,’’ the 
newly aequired territory ‘‘was governed as a mere dependency, until 
- . . it was by the action of Congress incorporated as a Territory of 
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the United States and the same rights were conferred in the same 
mode by which other Territories had previously been incorporated, 
that is, by bestowing the privileges of citizenship and the rights and 
immunities which pertained to the Northwest Territory.’’ 

As to Florida, which was acquired from Spain by the treaty of 
1819, drafted, although with slight modification, in accordance with 
the precedent afforded by the treaty ceding Louisiana, he concludes 
that Congress, acting under the precedent afforded by the Louisiana 
case, adopted a plan of government which was wholly inconsistent 
with the theory that the territory had been incorporated, and that 
finally ‘‘an act was passed . . . which, while not referring to the 
Northwest Territory ordinance, in effect endowed the inhabitants of 
that territory with the rights granted by such ordinance.”’ 

Respecting California, which was acquired from Mexico by the 
treaty of 1848 through,a readjustment of boundaries between the two 
countries instead of by an outright cession as in the previous treaties, 
Mr. Justice White said that ‘‘the controversy which was then flagrant 
on the subject of slavery prevented the passage of a bill giving Cali- 
fornia a territorial form of government, and California after consid- 
erable delay was therefore directly admitted into the Union as a 
State.’’ He further said that, after the ratification of the treaty, 
various laws were enacted by Congress, which in effect treated the 
territory as acquired by the United States, and that the executive 
officers of the government, conceiving that these Acts were an implied 
or express ratification of the provisions of the treaty by Congress, 
acted upon the assumption that the provisions of the treaty were 
operative, and hence incorporation had thus become effective. As to 
this ease, he said: 

Ascertaining the general rule from the provision of this latter 
treaty and the practical execution which it received, it will be seen 
that the precedents established in the cases of Louisiana and Florida 
were departed from to a certain extent; that is, the rule was consid- 
ered to be that where the treaty, in express terms, brought the territory 
within the boundaries of the United States and provided for incorpor- 
ation, and the treaty was expressly or impliedly recognized by Con- 
gress, the provisions of the treaty ought to be given immediate effect. 


But this did not conflict with the general principles of the law of 
nations which I have at the outset stated, but enforced it, since the 
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action taken assumed, not that incorporation was brought about by the 
treaty-making power wholly without the consent of Congress, but 
only that as the treaty provided for incorporation in express terms, 
and Congress had acted without repudiating it, its provisions should 
be at once enforced. 


treaty of 1867, Mr. Justice White stated that it was sufficient to say 
that that treaty also contained provisions for incorporation and was 
acted upon exactly in accord with the practical construction applied 
in the case of the acquisition from Mexico. ‘‘However,’’ he said, ‘‘the 
treaty ceding Alaska contained an express provision excluding from 
citizenship the uncivilized native tribes, and it has been nowhere con- 
tended that this condition of exclusion was inoperative because of the 
want of power under the Constitution in the treaty-making authority 
to so provide. . . . The treaty concerning Alaska, therefore, adds 
cogency to the conception established by every act of the government 
from the foundation—that the condition of a treaty, when expressly 
or impliedly ratified by Congress, becomes the measure by which the 
rights arising from the treaty are to be adjusted.’’ Then follows a 
consideration of various other acts of the government which to him are 
wholly inexplicable except upon the theory that it was admitted that 
the Government of the United States had the power to acquire and 
hold territory without immediately incorporating it. He cites, for 
instance, the simultaneous acquisition and admission of Texas, which 
was admitted into the Union as a State by joint resolution of Congress 
of March 1, 1845, instead of by treaty. He could not understand to 
what grant of power under the Constitution this action could be re- 
ferred unless it was admitted that Congress is vested with the right 
to determine when incorporation arises. 

Summing up his conclusions as to the ability of the treaty-making 
power.to provide for or against an immediate or prospective incor- 
poration of the acquired territory, he said: 

It is, then, as I think, indubitably settled by the principles of the 
law of nations, by the nature of the government created under the 
Constitution, by the express and implied powers conferred upon that 


government by the Constitution, by the mode in which those powers 
have been executed, from the beginning, and by an unbroken line of 


In respect to Alaska, which was acquired from Russia by the 
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decisions of this court, first announced by Marshall and followed and 
lucidly expounded by Taney, that the treaty-making power cannot 
incorporate territory into the United States without the express or 
implied assent of Congress, that it may insert in a treaty conditions 
against immediate incorporation, and that on the other hand when it 
has expressed in the treaty the conditions favorable to incorporation 
they will, if the treaty be not repudiated by Congress, have the force 
of law of the land, and therefore by the fulfillment of such conditions 
cause ineorporation to result. It must follow, therefore, that where a 
treaty contains no conditions for incorporation, and, above all, where 
it not only has no such conditions, but expressly provides to the con- 
trary, incorporation does not arise until in the wisdom of Congress 
it is deemed that the acquired territory has reached that state where 
it is proper that it should enter into and form a part of the American 
family. 


Coming right down to the application of his doctrine to the ease 
under consideration, Mr. Justice White said: 


Does, then, the treaty in question contain a provision for incor- 
poration, or does it, on the contrary, stipulate that incorporation shall 
not take place from the mere effect of the treaty and until Congress 
has so determined ? 


Here Mr. Justice White quotes Articles II, IX and X of the Treaty 


of Paris, and says: 


It is to me obvious that the above quoted provisions of the treaty 
do not stipulate for incorporation, but on the contrary, expressly 
provide that the ‘‘civil rights and political status of the native inhab- 
itants of the territories hereby ceded,’’ shall be determined by Con- 
gress. 

When the rights to which this careful provision refers are put in 
juxtaposition with those which have been deemed essential from the 
foundation of the government to bring about incorporation, all of 
which have been previously referred to, I cannot doubt that the ex- 
press purpose of the treaty was not only to leave the status of the 
territory to be determined by Congress but to prevent the treaty from 
operating to the contrary. 


Referring to the contention that the Foraker Act was to be taken 
as a ratification of the treaty and that incorporation had therefore 
taken place, he said: 


Of course, it is evident that the express or implied acquiescence by 
Congress in a treaty so framed cannot import that a result was 
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brought about which the treaty itselfi—giving effect to its provisions— 
could not produce. And, in addition, the provisions of the act by 
which the duty here in question was imposed, taken as a whole, seem 
to me plainly to manifest the intention of Congress that for the pres- 
ent at least Porto Rico is not to be incorporated into the United States. 


In conclusion, Mr. Justice White arrives at an unequivocal state- 
ment of his conception of the status of Porto Rico, and reached a final 
disposition of the case, by saying: 

The result of what has been said is that whilst in an international 
sense Porto Rico was not a foreign country, since it was subject to the 
sovereignty of and was owned by the United States, it was foreign to 
the United States in a domestic sense, because the Island had not been 
incorporated into the United States, but was merely appurtenant 
thereto as a possession. As a necessary consequence, the impost in 
question assessed on merchandise coming from Porto Rico into the 
United States after the cession was within the power of Congress, 
and that body was not, moreover, as to such imposts, controlled by the 
clause requiring that imposts should be uniform throughout the 
United States; in other words, the provision of the Constitution just 
referred to was not applicable to Congress in legislating for Porto 
Rico. 


As will be readily seen, these declarations of Mr. Justice White 
clearly establish the fact that, while he reached the same conclusion 
as to a decision in the case, his conception of the status of Porto Rico 
was clearly different from that entertained by Mr. Justice Brown. It 
would seem, therefore, that, as already suggested, the case under con- 
sideration is no authority for a determination of the status of Porto 
Rico, because as to this particular point there is no majority of the 
court. Taking into consideration, however, subsequent decisions of the 
Supreme Court” clearly approving the doctrine of non-incorporation 
sustained by him, it must be admitted that the opinion of Mr. Justice 
White in this case contains the prevailing doctrine and must be con- 
sidered as the main authority for the status of Porto Rico as it is 

91 Hawaii v. Mankichi, 190 U. S. 197; Dorr v. U. S., 195 U. S. 138; Rass 
mussen v. U. S., 197 U. S. 516; Kopel v. Bingham, 211 U. S., 468; Dowdell v. 
U. S., 221 U. S. 91; The People of Porto Rico v. Rosaly, 227 U. S. 270; 
Ocampo v. U. 8., 234 U. S. 91; and the recent cases decided per curiam: The 


People of Porto Rico et al. v. Carlos Tapia, 245 U. S. 639%and The People of Porto 
Rico et al. v. José Muratti, 245 U. S. 639. 


; 
} 
% 


RELATIONS BETWEEN THE UNITED STATES AND PORTO RICO 499 


understood to be at the present time, namely, a mere dependency, a 
possession, or, technically, an unineorporated territory of the United 
States. 

Examining the other opinions in the case under consideration, we 
find that Mr. Justice Gray’s concurring opinion, while rather difficult 
to analyze, does not follow the same lines of reasoning of Mr. Justice 
White’s opinion. 

As to the dissenting opinions, it may be sufficient to say that they, 
in the main, sustain the position of the court in the eases of Dooley v. 
United States®** and De Lima v. Bidwell,®* already considered,” reject- 
ing both Mr. Justice White’s doctrine of non-incorporation and that 
of Mr. Justice Brown relative to the application of the Constitution 
to the territories. They also maintain the proposition that Porto Rico 
was a territory of the United States and that the revenue clauses in 
question were in force in the Island as being applicable throughout 
the United States. Mr. Justice Harlan’s opinion is particularly 
worthy of notice for the vigor of his contentions and his clarity in the 
enunciation of doctrines which, but for the Philippine adventure, 
might have been applied by a unanimous court in the consideration 
of the Insular Cases. 


Part ITI. 


1, THE DOCTRINE OF NON-INCORPORATION : ITS APPLICATION ; ITS UVTECTS ; 
ITS VALUE AS A CONSTITUTIONAL ASSET. 


From a careful consideration and study of Mr. Justice White’s 
opinions in the so-called Insular Cases, and especially of his extended 
opinion in the case of Downes v. Bidwell,®® and subsequent opinions 
by him and other members of the Supreme Court,” the following 
propositions may be collected. 

The doctrine of non-incorporation is grounded in the first place 
upon the undoubted principle that every nation has the right of deter- 
mining for itself the status of such territories as it may acquire. This 

92182 U. S. 222. 95 Supra, p. 490. 


#8 182 U. S. 1. 96 Supra, note 90, 
This JougNAL, Vol. X, pp. 318 and 321. 
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right legally inheres in the general principle of sovereignty, and is 
just as perfect in the United States as in any other so-called sovereign 
nation of the world. It is obvious that in this country, where the sov- 
ereignty of the nation resides in the people, the determination of the 
status of newly acquired territory belongs, in the first instance, to 
the people of the United States. But these people, as at present con- 
stituted and organized as a nation, do not act directly in the matter 
of exercising their sovereignty in any particular case, but have, in a 
general way, expressed their will in a written Constitution, the pro- 
visions of which, in each particular case, constitute a guiding light 
for those entrusted with the powers and duties of government. The 
Constitution does not contain any express provisions in this respect, 
but taking into consideration the nature of the government created 
under that instrument it is a fundamental part of the doctrine of 
non-ineorporation that the power to fix the status of newly acquired 
territories in all cases clearly devolves eo instanti upon the Congress 
composed of the Senate and the House of Representatives. It is also 
a part of this doctrine that in cases where there is a treaty providing 
for ineorporation, this will take effect only if the treaty is not repudi- 
ated, but accepted and acted upon by Congress. And it is also held 
that when the treaty contains no conditions for incorporation and, 
a fortiori, when the treaty not only has no such conditions but ex- 
pressly provides to the contrary, incorporation does not arise until 
Congress shall determine that the acquired territory should be taken 
into and made a part of the United States. 

It may be added that in the discharge of its responsibilities, Con- 
gress may defer the incorporation of newly acquired territory as 
long as it shall see fit ; or it may, in the pursuance of a different policy, 
embracing considerations of both national and international nature, 
resolve to abandon or reject altogether the purpose to incorporate, 
as in the case of the Philippine Islands, and establish the territory 
as an independent government, bound to the United States by indis- 
soluble ties of mutual protection and friendship. It may further 
constitute the said territory and people into an autonomous common- 
wealth, bound to the United States by such outward evidences of sov- 
ereignty or by such ties of dependency as may be deemed essential 
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and indispensable for the protection and security of the United 
States or for the advancement of its commercial and financial interests 
or its political or military prestige.’ There is no doubt that in the 
determination of each particular ease, Congress will feel bound to 
discharge the great duties imposed upon it not only with that sense 
of responsibility which it owes to the people of the United States, but 
also with a due regard for the interests and wishes of the peoples 
eoneerned in such determination. 

In the meantime, and until publie opinion has crystallized into 
some form of solution, the territory in question is held to be, aceord- 
ing to this doctrine of non-ineorporation, in the condition of a colonial 
possession, waiting, so to speak, upon the decision of Congress. 

In contrast with the status of such territories as have been already 
incorporated into the United States, the condition of the newly ac- 
quired territory is generally described as denoting a status of non- 
incorporation preceding that of incorporation. For this reason, the 
efforts of a good many able minds have been directed for the last 
twenty years to determine in some practical manner the precise con- 
ditions which may be required to bring about the change from the 
state of non-inecorporation into that of incorporation. These efforts, 
however, have in most every case resulted in failure. The reason lies 
in the fact that, as a rule, the attempt has been made to define the 
status of incorporation as comprising such and such characteristic 
features relating to the organization of the local government and 
to such and such others which pertain to the political status and civil 
rights of the native inhabitants of the territory in question, without a 
proper regard to the all-important consideration that incorporation 
is merely a question of intention, the intention of Congress to in- 
corporate. Thus when the fact of incorporation comes up as depend- 
ing on the interpretation of an Act of Congress relating to newly 
acquired territory, the question is not what are the particular 
features of this Act in respect to the organization of local government 
or to the civil rights and political status of its inhabitants, but rather, 


97 See a very illuminating article relating to this question, although upon 
a different subject, by George A. Malcolm in Am. Law. Rev., Vol. LI, No. 4, 
p. 543, 
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does such an Act clearly manifest the intention of Congress to in- 
corporate? Or does it, on the contrary, show a deliberate purpose 
on the part of Congress not to incorporate? In all cases, Congress 
does manifest a purpose either to incorporate or not to incorporate; 
and when, from the provisions of the Act, it clearly appears that the 
intention of Congress has been not to incorporate, but to leave the 
territory in question in ity condition of non-incorporation, it would 
be idle to contend that the pffect of the Act was to bring about incor- 
poration just because there are in the act such and such provisions 
which affect its organization® or the civil rights or political status of 
the inhabitants. 

This was peculiarly shown in two recent Porto Rican cases, where 
it was contended that the granting of American citizenship to the 
inhabitants of Porto Rico had the effect of incorporating the Island 
into the United States. The Supreme Court, however, reached a 
unanimous decision against any such contention upon the authority 
of Downes v. Bidwell and other subsequent cases cited by the Court.°® 

From what has been said above it may be inferred that the true 
rule in respect to incorporation is to ascertain from the general pro- 
visions of the Act the real determination of Congress in the matter, 
without giving particular importance to specific terms, and so long 
as Congress does not clearly manifest its purpose to incorporate, but, 


98 Organization refers to the government; incorporation to the status of the 
A territory is said to be organized when Congress has 


territory in question. 
See Re Lane, 


legislated for it, establishing a formal civil government therein. 
135 U. S. 443. It is said to be incorporated when it has been allowed to become 
an integral part of the United States. See Mr. Justice White’s opinion, supra, p. 
490. Thus a territory may be organized and yet not incorporated, or, conversely, 
it may be incorporated and yet not organized. That Porto Rico is a completely 
organized territory was justly asserted in Kopel v. Bingham, 211 U. S. 469; 
but see opinion of Mr. Justice Brown in Rassmussen v. U. S., 197 U. S., 531. 
See also The People of Porto Rico v. Manuel Rosaly y Castillo, 227 U. 
where it was decided that the government created by the Organic Act has all 
the attributes of sovereignty as understood under the American system of 


S. 270 


government. 

99 The People of Porto Rico et al. v. Carlos Tapia, 245 U. S. 639, which was 
an appeal from the District Court of the United States for the District of Porto 
Rico; and The People of Porto Rico et al. v. José Muratti, 245 U. S. 639, which 
came up in error to and on a writ of certiorari to the Supreme Court of Porto 


Rico, 
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on the contrary, shows a decided inclination not to do so, ineorpora- 
tion does not take place. Obviously, the intention of Congress may be 
manifested either expressly or impliedly, in one way or in another, 
but in all cases the purpose may be ascertained without any great 
difficulty by examining carefully all the provisions of the Act, and 
then the question of incorporation is readily answered. 

The doctrine of non-inecorporation is calculated, as has been seen, 
to exclude the newly acquired territory from the United States and 
make it a foreign territory in the constitutional sense, for the purpose 
of administration, according to the necessities of the case. So far as 
the application of the provisions of the Constitution is concerned, 
the principal effect of the doctrine is to withhold from the territory 
in question the application of all such provisions as might be applied 
to it, because of their being clearly applicable everywhere throughout 
the United States. This doctrine, however, the same as that of Mr. 
Justice Brown, does not affect the application of the restrictions of 
the Constitution which withdraw from the Central Government all 
authority to act on a particular subject. Thus, for instance, the pro- 
hibition of the enactment of ex post facto laws and bills of attainder 
and of conferring titles of nobility, are generally controlling in re- 
spect to the newly acquired territory. This is not so, because they 
are in any way operative in the territory in question, but merely 
beeause they deprive Congress of all power to legislate upon such 
matters. In this sense the condition of Porto Rico differs diametri- 
cally from that of the Territories, technically so called, for these are 
considered and held to be ineorporated into and constituting an inte- 
gral of the United States, with the result that no provision of the 
Constitution is withheld from them, except only such as specifically 
refer to the States or which from their very nature can have no appli- 
cation to the Territories as such. 

As to the native inhabitants, it is quite apparent that the effect 
of this doctrine of constitutional exclusion is to withhold from them 
American citizenship, and place them in a class by themselves, which 
gives them a condition of peculiar interest and importance, affecting 
their political status and civil rights. This deserves a separate study, 
which we shall attempt to make in the succeeding section. 
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In conclusion it may be said that, although the doctrine of non- 
ineorporation may be, as is claimed by very able and practical lawyers, 
a pronounced departure from general principles, and precedents of 
the Supreme Court and constitutional theories scarcely denied by 
Chief Justice White, it must be admitted that the doctrine is one of 
the most farsighted pieces of judicial interpretation of the Constitu- 
tion handed down by the court since the time when Chief Justice 
Marshall maintained the jurisdiction of the Supreme Court to declare 
unconstitutional and invalid a solemn Act of Congress, which was in 
conflict with the provisions of the Constiiution of the United States— 
a jurisdiction, which, however much disputed, criticized or abused 
either as a political or as a judicial proposition, has always deserved, 
does deserve and will probably continue for a long time to deserve, 
the admiration and gratitude of learned, conservative and patriotic 
Americans. And, so far as the practical results of this doctrine 
evolved by the present Chief Justice of the Supreme Court are con- 
cerned, there can be no controversy as to the fact that it did accom- 
plish a necessary thing, namely, the exclusion of alien territories and 
peoples acquired by treaty or by conquest—an exclusion which, al- 
though particularly intended at the time in respect to the Philippines, 
is extended as the suma providentia of this doctrine to all. It has 
been said that in this it realized the most cherished hopes of the policy 
of imperialism, and that, to say the least, it was a doctrine without 
which that policy could not indeed have been carried very far. But 
that is no argument against the immense value of the doctrine as a 


great constitutional asset. 


2 THE POLITICAL STATUS OF PORTO RICANS: AMERICAN AND PORTO 


RICAN CITIZENSHIP 


The general question relating to the political status and civil rights 
of the native inhabitants of newly acquired territory has been the 
subject of extended discussions and no little diversity of opinion 
among those qualified to speak authoritatively. This question, how- 
ever, has never been before the Supreme Court, at least after the 
decisions in the so-called Insular Cases, and the only case in which 
it seems to have been presented at all was that of Gonzalez v. Wil- 
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iams’®° which is another of them; but this case had reference only to 
the aspect of alienage and was considered from a purely statutory 
point of view. From the point of view of international law, the ques- 
tion would not seem to present any great difficulty or embarrassment, 
and, when properly construed, the ease of Gonzalez v. Williams is 
undoubtedly an authority for the proposition that the inhabitants 


of newly acquired territories are not aliens in an international sense. 
It was indeed held in that ease that a native inhabitant of Porto Rico, 
Isabella Gonzalez, was not an alien within the intent and meaning 
of the immigration laws; but it must be remembered that these laws 
particularly refer to foreigners in the strict international sense. The 


court specifically refers to this condition by declaring that ‘‘we can- 
not eoneede that the word alien, as used in the Act of 1891,'°' embraces 


the citize.s of Porto Rico.’’ 


We think it clear that the Act relates to foreigners as respects this 
country, to persons owing allegiance to a foreign government, and 
citizens or subjects thereof; and that citizens of Porto Rico, whose 
permanent allegiance is due to the United States; who live in the 
peace of the dominion of the United States; the organic law of whose 
domicile was enacted by the United States, and is enforeed through 
officials sworn to support the Constitution of the United States, are 
not ‘‘aliens’’ and upon their arrival by water at the ports of our 
mainland are not ‘‘alien immigrants’’, within the intent and meaning 
of the Act of 1891. 


It would seem, on the other hand, that if they are not aliens, they 
must be Americans, that is to say, nationals, for national is the anti- 
thesis of alien, in the international sense.'°? This proposition also 


100 192 U.S. 1. 101 26 Stat. 1084, e. 551. 

102““Manifestly the nationality of the inhabitants of territory acquired by 
conquest or cession becomes that of the government under whose dominion they 
pass, subject to the right of election on their part to retain their former natijon- 
ality by removal or otherwise as may be provided.” Boyd v. Thayer, 143 U. 8S, 
162. By Article IX of the Treaty of Paris, the right to retain Spanish national- 
ity was specifically reserved to the natives of Spain residing in the Island, when 
complying with certain conditions stipulated therein. As to the Porto Ricans, 
no such right was reserved to them, but their civil rights and political status 
was to be determined by Congress. See also, in this connection, Coudert, Cer- 
tainty and Justice, pp. 136 et seq., and Dudley P. McGovney in Columbia Law 
Rev., Vol. XI, p. 231. 
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finds support in the language employed by the court in the same case 
of Gonzalez v. Williams, which was, by the way, decided by a unani- 
mous opinion of the court. In this ease, Mr. Chief Justice Fuller, 
speaking for the court, quoted, evidently with approval, from an 
opinion of the Attorney General in respect to a provision of the Tariff 
Act of 1897?** exempting ‘‘ works of art, the production of American 
artists residing temporarily abroad’’, in which he said that a native 
inhabitant of Porto Rico temporarily residing in Paris was entitled 
to the benefit of that provision simply because he had become an 
American upon the acquisition and by virtue of the passage of the 
Foraker Act, which evidently was considered as an acceptance by 
Congress of the cession. 

How far, however, will these considerations affect the political 
status and civil rights of the native inhabitants of newly acquired 
territories under the Constitution and laws of the United States is a 


question which has not received much attention from writers and 


commentators upon the subject. Judging, however, from the course 
adopted by the Executive Department of the Government in several 
cases presented, in which either the political status or the civil rights 
of these persons were involved under different laws of Congress, it 
is quite safe to infer that they are not considered as entirely devoid 
of rights which usually do not appertain to foreigners, but to Amer- 
icans, not as citizens, but as nationals of this great Republic. 
Considering the doctrine of non-incorporation and its scope with 
respect to the status of newly acquired territories and peoples, it 
would clearly seem that while these people may not be considered as 
aliens in an international sense, yet from a constitutional point of 
view, they are not citizens. In the case of Porto Rico it must be ad- 
mitted that, as said by a distinguished lawyer and careful writer, 
the treaty of Paris did ‘‘ whatever it could by its language to prevent 
the inference that there was any collective naturalization of the 
people’’ of the Island. ‘‘While a treaty may indeed collectively 
naturalize a whole people, nevertheless it is fair to assume that the 
treaty must intend such naturalization to take place. In this case, 
103 30 Stat. 151, 203, ¢. 11. 
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the political status and civil rights having been reserved for the future 
action of Congress, it is fair to argue that no naturalization’’ took 


place.’ 

There is no question, however, that as the inhabitants of newly 
acquired territory are not aliens in the technical sense of that word, 
the legal disabilities of alienage and the laws which apply to aliens 
do not affect them. It is apparent, nevertheless, that nationality 
would not of itself alone confer upon them the rights which appertain 
to citizenship. It has been contended with quite a profusion of data 
and arguments, that nationality and citizenship are convertible terms 
under the Constitution of the United States..°% But, in view of the 
decisions in the Insular Cases and subsequent decisions of the 
Supreme Court, it would seem that, if this question should ever be 
presented to the consideration of this high tribunal in a proper case, 
the decision would not favor any such contentions, or even the further 
one of the same writer that the ‘‘citizenship’’ of these truly alien 
peoples would be a ‘‘qualified’’ American citizenship. To be con- 
sistent with the doctrine of non-ineorporation, the Supreme Court 
could not, in our estimation, do otherwise than declare that these 
people are ‘‘foreign’’ to the United States in a domestic sense, in 
the sense that they have not been incorporated into the body of Amer- 
ican citizenry.*°° And this probably would be so also both in the case 
of such inhabitants as were born at the time of the acquisition and 
such as are born afterwards, for the doctrine of non-ineorporation 
leaves no room for the distinction of ante nati and post nati as an 
element in the construction of the opening clause of the Fourteenth 
Amendment to the Constitution. Thus, besides consistency, there 
would be elarity, uniformity and certainty. 

As to their civil rights, it may be easily inferred that on account 
of the double aspect of their status, they would depend in each case 
upon the particular aspect involved; that is to say, whether the right 


104 Frederic R. Coudert, op. cit., p. 148-149. 

105 “American Citizenship,” by Dudley O. MeGovney, of Tulane University, 
in Columbia Law Rev., Vol. XI, p. 231. 

106 See dissenting opinion of Mr. Justice White in Dooley v. United States, 


182 U. S. 222, 
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involved their status as nationals in the international sense, or 
whether it involved, on the contrary, their status as ‘‘outsiders, for- 
eigners, or aliens,’’ in the constitutional sense. 

Taking into consideration this double aspect of the status of the 
native inhabitants of newly acquired territories, and referring to the 
difficulty of finding a proper designation of this status under existing 
vocabularies, another writer of note has felt justified in saying that 
‘*perhaps it would be both appropriate and timely to derive the term 
‘appurtezens’ from the word appurtenant used by the court in 
defining the position of the Insular territory, just as the term citizen 
has been derived from the word city.’ 

While this question concerning the status of the native inhabitants 
of newly acquired territories may seem always interesting and in- 
volving a good deal of national importance in the United States, with 
respect to the native inhabitants of Porto Rico it is merely an aca- 
demic question having only a historical value, on account of the recent 
passage by Congress of the so-called Jones-SHafroth Act by which the 
privilege of American citizenship is extended to them. It should 
be said, however, that the practical result of the extraordinary status 
of the native inhabitants of Porto Rico previous to the passage of 
that law worked in a good many instances very grievous injustice. 
For instance, a Porto Rican who had graduated from an American 
University, say of New York or Vermont, could not practice before 
the courts of those States, merely because he was not a citizen of the 
United States.*°° And where the right to vote was made to depend 
directly on the status of citizenship, he could not exercise the fran- 
chise even though he was burdened with practically all the duties of 
a citizen. Porto Ricans could not then enter the Diplomatic or Con- 
sular service of the United States, nor could they sue in a Federal 
Court, nor claim any immunity or privilege under the Constitution, 
except those which are insured to every person by that instrument. 
If residing abroad, he was, however, entitled to the protection of the 

107 A. J. Lien, Privileges and Immunities of Citizens of the United States, 


pp. 26-27. 
108 Supra, note 81. 
109 The same could be said as to the practice of other professions, such as that 


of medicine, pharmacy, etc. 
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United States.1*° It may be well to remember that under the Amer- 
ican system of government the idea of citizenship involves the con- 
cept of a double citizenship: citizenship of the United States and 
citizenship of the individual State. Carrying this concept one step 
further, the inhabitants of the territories are in the same way deemed 
to be citizens thereof, whether the said territory is incorporated or 
not. Thus, the people of Porto Rico may be properly deemed to be 
citizens of Porto Rico. However, the Foraker Act provided that all 
inhabitants continuing to reside therein who were Spanish subjects 
on April 11, 1899, and then resided in the Island, and their children 
born subsequent thereto, were to be deemed and held to be citizens 
of Porto Rico, except such as had elected to preserve their Spanish 
allegiance on that date, in accordance with the provisions of the 
said treaty. 

A distinguished Porto Rican lawyer and writer, the late José de 
Diego, who was, until his recent demise, the undisputed leader of the 
independentist movement in Porto Rico, seriously contended'*™ that 
this particular provision of the old Organie Act of Porto Rico ex- 
pressly recognized a Porto Rican citizenship, wholly incompatible 
with American citizenship and clearly declaratory of a Porto Rican 
sovereignty which it was, inferentially, the intention of Congress 
to recognize, in thus fixing the political status of that part of the 
inhabitants of the Island. However noble, patriotic and commendable, 
from a Porto Rican point of view, this contention may be, it could 
not indeed stand the test of even a casual examination from a purely 
American point of view. That such a contention is wrong was amply 
shown by the passage of the Jones-Shafroth Act, by which, while 
expressly preserving to the Islanders who should so prefer the self- 
same Porto Rican citizenship which had been deemed to exist under 
the Foraker Act, Congress extended to Porto Ricans the privilege of 
American citizenship, which is incompatible with citizenship under a 
different sovereignty than that of the United States, unless it is State 
citizenship. Territorial citizenship implies indeed a sovereignty of the 
territory; but this sovereignty could not be in conflict with the 


110 Section 7 of the so-called Foraker Act, supra, specifically provided that 
Porto Ricans were entitled to the protection of the United States. 
111 Nuevas Campajas, 207-213. 
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sovereignty of the United States and must be limited to the powers 
granted to it by the Organic Act which brings it into existence. 
Porto Rican citizenship then, let it be said clearly, is here meant in 
an especial, purely statutory sense, in the sense of the Act, the evi- 
dent purpose of which was merely to designate that part of the 
people of Porto Rico who could not properly be designated as 
American citizens within the body politic created by the said 
Act, and nothing more.’’* As to an alleged Porto Rican sover- 
eignty recognized, as Mr. de Diego said, by the Treaty of Paris, we 
have already seen that the treaty does not do any such thing.*** As 


to the policy of a recognition by Congress of the sovereignty of the 


people of Porto Rico as an independent government and, therefore, 
of a Porto Rican citizenship in an international sense, it may be 
observed that this is a question which involves a good many consider- 
ations of a national and international character, the study of which 
should be undertaken as soon as possible by those whose duty it is to 
do so. The same may be said as to the advisability of finally incor- 
porating the Island as a full-fledged State of the Union, or estab- 
lishing it as a fully self-governing people under the continued 
sovereignty of the United States. 

tespecting the present status of Porto Ricans, there can be no 
doubt that they are both citizens of Porto Rico and citizens of the 
United States. It must be observed, however, that Porto Rican 
citizenship is a purely loeal status depending, as all local citizenship 
in the United States, upon residence in the place. Thus when a Porto 
Rican acquires a residence in another place '*™ he ceases for all legal 

112 See, however, The People of Porto Rico v. Rosaly, supra. 

113 Supra, p. 485-486. 

1138 Reily v. Lamar, 2 Cranch 357; The Dos Hermanos, 2 Wheat. 98. 

There must be an actual, not pretended, change of domicil; in other words, 
the removal must be “a real one, animo manendi, and not merely ostensible.” 
Case v, Clarke, 5 Mason, 70. The intention and the act must concur in order 
to effect such a change of domicil as constitutes a change of citizenship. In 
Ennis v. Smith, 14 How. 400, 423, it was said, that “a removal which does not 
contemplate an absence from the former domicil for an indefinite and uncertain 
time is not a change of it,” and that while it was difficult to lay down any rule 
under which every instance of residence could be brought which may make a 
domicil of choice, “there must be, to constitute it, actual residence in the place, 
with the intention that it is to be a principal and permanent residence.” Morris 
v. Gilner, 129 U. S. 328. 
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purposes to be a citizen of Porto Rico. In the same way, when he 
returns to reside in the Island he becomes again a citizen of Porto 
Rico. The same may be said of any American citizen who chooses 
to reside in or to depart from the Island. He will be a citizen of 
Porto Rico as long as he continues to reside in the Island. If he 
leaves with an intention to reside somewhere else, he ceases auio- 
matically to be a citizen of Porto Rico. It must be also observed, 
on the other hand, that American citizenship is of a universal char- 
acter and accompanies the person wherever he goes. Thus a Porto 
Riean is just as much an American citizen while residing in Porto 
Rico as when he resides in any of the States or abroad. And his 
status in this respect is the same as that of any native-born citizen 
of the United States. 


3. THE CIVIL AND POLITICAL RIGHTS OF PORTO RICANS UNDER THE 
AMERICAN SYSTEM OF GOVERNMENT 


Considering, for our present purpose, the concept of citizenship 
as generally understood under American institutions and laws, it 
may be said that corresponding to this double aspect of citizenship, 


there is a separate and distinct range of privileges and immunities, 
guaranteed in each case by the government under which they arise. 
Thus Porto Rican citizenship involves a set of rights and obligations 
peculiarly local in their nature and depending for their existence and 
enforcement on the provisions of the Organie Act of the Island and 
the statutory laws enacted by the Porto Rican legislature thereunder. 
American citizenship, on the other hand, involves another set of rights 
and obligations, not necessarily different from the other, but of a 
universal and more comprehensive nature. These rights and obliga- 
tions, which are implied in American citizenship depend for their 
existence and enforcement on the provisions of the Constitution and 
laws of the United States and the character of American institutions. 
It is then to these sources that the citizen must go in order to ascer- 
tain his rights and obligations under these two governments. 
Respecting the civil and political rights of Porto Ricans under 
the American system of government, it may be said that, aside from 
any question relative to the existence or enforcement of a given right, 
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its enjoyment and exercise by the citizen may in many cases depend 
upon his local personal status or the international or constitutional 
status of the place wherein he resides. Thus, for instance, the right of 
suffrage may be made to depend by the local laws on various personal 
qualifications, such as sex, age, education, ete., and in this manner 
women, minors, illiterate persons, and lunatics, for example, although 
citizens, may be legally incompetent to exercise this right. Some 
able and learned writers have found in these persons who are thus 
deprived of the exercise of rights pertaining to citizenship, an argu- 
ment to contend that there are, under the Constitution, qualified citi- 
zens or subjects. We submit that they are disqualified persons and 
that their disqualification has nothing to do with their citizenship. 
They are disqualified in their personal status as voters, eligibles for 
office, ete. The state, as a question of public policy, deprives the 
person, not the citizen, of the exercise of a given right, not because 
of any defect or qualification in his citizenship, but rather through a 
legal insufficiency in his personal qualification, which obliterates in 
him the legal capacity required for the intelligent exercise of that 
right which ordinarily belongs to him as a citizen. 

Then again, the citizen may be unable to exercise a given right, 
as already said, on account of the international or constitutional 
status of the place wherein he resides, and thus, for instance, the in- 
habitants of Porto Rico are unable to take a direct part in the conduct 
of the national government, which is a peculiar right of the citizen. 
But this does not result from any inferiority or qualifications in their 
citizenship, but merely from a constitutional condition adversely 
affecting the status of Porto Rico. This proposition will be readily 
admitted when it is considered that, under the Constitution, the States 
and their people only, through their Senators and Representatives 
in Congress, have exclusive participation in the making of the national 
laws. So too, under the Constitution, the States and their people only 
have exclusive participation in the election of the President, who as 
the Chief Executive, is entrusted with the execution of the laws, and 
otherwise directs and controls, either by himself, as such Chief Exe- 
cutive, or by and with the advice and consent of the Senate, the 
general administration of the government and the conduct of foreign 


o 
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relations, or, as Commander-in-Chief of the Army and Navy of the 
United States, the military activities thereof in case of war. The 
same is true as to the Vice-President, who substitutes for the President 
in the cases of emergency provided by the Constitution of the United 
States. It follows, therefore, that the inhabitants of Porto Rico, in- 
dependent of their status as full-fledged citizens of the United States, 
and by virtue of the fact that Porto Rico is not a State, are unable 
to exercise such political rights as might otherwise belong to them 
as American citizens. This inability, of course, disappears for the 
individual Porto Rican as soon as he acquires residence within a 
State, because, as we will see hereinafter, by virtue of the Fourteenth 
Amendment of the Constitution he would become a citizen of such a 
State and therefore be entitled to the enjoyment of all rights, privi- 
leges and immunities as may appertain to him not only as a citizen of 
the United States, but also as a citizen of that particular State. 
Thus, conversely, while as a resident of a State he may be privileged, 
as a member of that body politic, to take part in that State’s polities, 
as well as in the national politics, yet as a citizen of Porto Rico, as 
an American citizen residing in the Island, he can take a part and 
effective interest only in the local polities of Porto Rico, and not in 
the national politics of the United States.*'* 


This apparently continued exclusion of the Porto Rican from 
taking part in the active political life of the nation has led some 
misinformed or disappointed persons to contend that the American 
citizenship granted to the Porto Ricans is a base, adulterated, and 
inferior citizenship of the United States, which merely imposes upon 
them burdensome obligations of citizenship,“> without an adequate 
compensation in the enjoyment and exercise of rights which are con- 


114In the case of Am, Ins. Co. v, Canter (1 Pet. 511), referring to the ad- 
mission of the inhabitants of Florida to the enjoyment of the privileges, rights 
and immunities of citizens of the United States, Chief Justice Marshall said: 
“They do not, however, participate in political power; they do not share in the 
government, till Florida shall become a State.” 

“The right of suffrage is a right which emanates from the State alone, 
irrespective of Federal interference.” Minor v. Happersett, 21 Wall. 162. 

115 Porto Rico contributed more soldiers during the late war than the Dis- 
trict of Columbia and all the Territories combined. 
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sidered as the most treasured possessions of the citizen. However 
true this contention may be in its ultimate results upon the Porto 
Ricans who are residing on the Island, it cannot be denied that there 
is, under the Constitution, only one legitimate citizenship of the 
United States, and that is the one kind of citizenship which has been 
extended to the Porto Ricans by the Jones-Shafroth Act. 

As already stated, this condition, while thus adversely affecting 
the rights of Porto Ricans, finds its logical explanation only in the 
character of American institutions, and in the fact that Porto Rico 
is not a State of the Union. And let it be remembered here that this 
peculiar condition does not affect the native inhabitants of Porto 
Rico only, but it applies equally well to all such other American 
citizens who happen to be residing on the Island—and for that matter, 
in any other place outside of the individual States. It is to be re- 
membered also, that the inhabitants of the so-called Territories are 
in no better condition, in this respect, than the Porto Ricans them- 
selves. The District of Columbia is in the same position. It follows, 
therefore, that, contrary to unjustifiable assertions made in this re- 
spect, there is not in this condition any special discrimination or 
prejudice against the people of Porto Rico as such. It is a peculiar 
condition of American institutions, which finds no remedy except in 
Statehood. 

It must be conceded, however, that so far as political rights of a 
national character are concerned, Porto Ricans are not much better 
off to-day than they were before the privilege of American citizenship 
was bestowed upon them; for while it may be true that any Porto 
Rican who removes into a State of the Union may acquire a direct 
participation in the National Government, yet with respect to the 
bulk of Porto Ricans remaining in the Island, the robe of citizenship 
may be considered by them as an empty honor without practical 
results, simply because their political rights as citizens will not take 
shape in a practical manner so long as their country is kept in the 
condition of a mere subservient piece of territorial property with no 
constitutional rights of representation in the making of the national 
laws. 

On the other hand, it is to be observed that, as American citizens, 
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Porto Rieans are entitled to emigrate to foreign lands, or even to 
expatriate themselves by swearing allegiance to another sovereign ; 
they may also, as such citizens, remove into the United States and 
acquire residence and citizenship in any State or Territory thereof,!"® 
or they may still decide to remain in Porto Rico and reside perma- 
nently therein. It is to be observed also that while the individual 
Porto Rican may choose to reside in one place or another, the extent 
and enforcement of his rights as such an American citizen are, of 
necessity, more or less controlled, as already suggested, by the status 
of his place of residence in respect to the United States. Thus, his 
rights as such citizen may be viewed from these four different points 
of view: (a) When residing in a foreign country; (b) when residing 
in a State of the Union; (ce) when residing in a Territory of the 
United States; (d) when residing in Porto Rico. 

(a) When residing abroad, there is no question that Porto Ricans, 
as American citizens, are entitled to demand full protection from 
the National Government. In this respect the words of Chief Justice 
Marshall, in 1804, in the ease of Murray v. Schooner Charming 
Betsy," are pertinent: 


The American citizen who goes into a foreign country, although 
he owes local and temporary allegiance to that country, is yet, if he 


performs no other act changing his condition, entitled to the pro- 
tection of our government; and if, without the violation of any muni- 
cipal law, he should be oppressed unjustly, he would have a right to 
claim that protection, and the interposition of the American Gov- 
ernment in his favor would be considered a justifiable interposition. 


What this protection of the citizens abroad means and when and 
on what circumstances and to what extent it will be accorded by the 
interposition of the Government of the United States is another 
question which lies quite outside the scope of this article. It may 
be said, however, that in venturing to go abroad, the citizen enters 
into the sphere of international law and diplomacy, and mainly for 
this reason, he cannot always claim successfully the interposition of 

116 “Every citizen of the United States is also a citizen of a State or 
territory. He may be said to owe allegiance to two sovereigns.” By Justice 
Grier, in Moore v. Illinois, 14 How. 19. See also Boyds v. Thayer, 143 U. S. 161. 


1172 Cranch 64, 120. 
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his own government if he feels aggrieved or injured by the action or 
inaction of the foreign government. Moreover, in this matter of 
diplomatie protection of citizens abroad, it is to be observed that the 
action of the Department of State is, as a rule, controlled by a good 
many reasons affecting not only the legitimate rights of the citizen or 
citizens concerned, but also the national and international policies and 
superior interests of the United States as a nation. It follows, there- 
fore, that this is a matter of much delicacy and discretion depending 
for a determination on all the surrounding circumstances of the case 
which the Department is to weigh and decide.’** It may not be en- 
tirely amiss to state here that in this matter of diplomatic interposi- 
tion by the Department of State in favor of American citizens abroad, 
there is no distinction whatever to be made between a Porto Rican 
and a Virginian, a Californian, or a New Yorker. In this question, 
as in any other relating to the privileges and immunities of American 
citizenship, all citizens of the United States are exactly upon the same 
legal footing. 

(b) When residing in one of the States of the Union, the in- 
dividual Porto Rican is, as already stated, invested with the full status 
of a citizen of that State. In an early case,'® decided in 1832, Mr. 
Chief Justice Marshall said that ‘‘a citizen of the United States, 
residing in any State of the Union, is a citizen of that State.’’ And 
this view was later incorporated into the opening clause of the Four- 
teenth Amendment to the Constitution: ‘‘All persons born or nat- 
uralized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State wherein they 
reside. ”’ 

In this respect it may be pertinent to quote the words of Mr. 
Justice Miller in the Slaughter House Cases.?*° Referring to the 
privileges and immunities secured by the Constitution to the citizens 
of the United States, he said: ‘‘One of these privileges is conferred 

118See Edwin M. Borchard, “Basic Elements of Diplomatic Protection of 
Citizens Abroad,” in this JourNaL, Vol, VII, pp. 497-520. See also in this con- 
nection a very interesting article by Alpheus Henry Snow in this JouRNAL, 
Vol. VIII, pp. 191-212. 

119 Gassies v. Ballon, 6 Pet. 761. 

12016 Wall. 79. 


RELATIONS BETWEEN THE UNITED STATES AND PORTO RICO 517 


by the very Article under consideration.’** It is that a citizen of the 
United States can, of his own volition, become a citizen of any State 
of the Union by a bona fide residence therein, with the same rights as 
other citizens of that State.’’ 

As a citizen of the State wherein he resides, the individual Porto 
Rican must look to the Constitution and laws of that State in order 
to determine the extent of his rights therein. It must be remembered, 
however, that he is also entitled, under the protection of the National 
Government, to the enjoyment and exercise of these privileges and 
immunities which arise out of his American citizenship.*? 

The right of acquiring residence and citizenship in any State of 
the Union is indeed one of the greatest privileges of the citizens of 
the United States. In this respect it is to be observed that the indi- 
vidual Porto Rican who moves into any of the States, say, for instance, 
New York, with the intention of residing therein, acquires ipso facto 
the legal status of a New Yorker. He is therefore entitled and priv- 
ileged to do, under the same circumstances and upon the same con- 
ditions, any thing which all other New Yorkers may do under the 
Constitution and laws of that State. He is, for all civil and political 
purposes, exactly the equal of the native citizens of that State, and 
thus he may vote and hold publie office, and take part in the whole 
civil and political life of the State without molestation, according to 
law. There may be, however, some constitutional or statutory condi- 
tions prescribed for the entire community affecting a whole class of 
citizens, in which he may be ineluded, and affecting his personal 
status, which may deprive him of the enjoyment or exercise of a given 
right or privilege. Thus, for instance, if he were a minor, an idiot 
or a convict, or if he did not possess the necessary qualifications for 
the purpose, he would not be entitled to the political franchise. But 
surely he would not be deprived of any privilege or immunity belong- 
ing to him as a citizen because of any defect or inferiority in his citi- 
zenship, and much less because of the fact that he is a Porto Rican. 

In connection with the electoral franchise as affecting a direct 


121 Fourteenth Amendment to the Constitution, Sec. 1. 
122 For a comprehensive and yet brief study of the privileges and immunities 
of the citizens of the United States, see A. J. Lien, op. cit., supra, note 107. 
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participation in the national politics, it seems interesting to observe 
that, although the right of suffrage is not one of the necessary privi- 
leges of a citizen of a State or of the United States,!** when the indi- 
vidual Porto Rican, as a citizen of the State wherein he resides, is duly 
qualified to vote at an election at which members of Congress or 
presidential electors are being selected, he has the right, as a citizen of 
the United States, to exercise that privilege freely and without moles- 
tation. Referring to the general subject of the privileges and iin- 
munities secured by the Constitution to the citizens of the United 
States, said Mr. Justice Miller in a famous case: 

It is not correct to say that the right to vote for a member of 
Congress does not depend on the Constitution of the United States. 
The office, if it be properly called an office, is created by that Consti- 
tution and by that alone. . . . The States in prescribing the qualifi- 
eations of voters for the most numerous branch of their own legisla- 
ture, do not do this with reference to the election for members of 
Congress. Nor can they prescribe the qualifications for voters for 
those eo nomine. They define who are to vote for the popular branch 
of their own legislature and the Constitution of the United States 
says the same persons shall vote for members of Congress in that 
State. It adopts the qualifications thus furnished as the qualifications 
of its own electors for members of Congress. It is not true, therefore, 
that electors for members of Congress owe their right to vote to the 
State law in any sense which makes the exercise of the right to depend 
exclusively on the law of that State.*** 


(c) When residing in a Territory of the United States, the in- 
dividual Porto Rican is also, according to the established practice of 
the Government and even the decisions of the Supreme Court, a 
eitizen of that Territory.2** He enjoys therefore the same privileges 
and immunities secured to such citizens by the Organic Act and laws 
of the said Territory. 

In this connection it may be useful to notice a fundamental dis- 
tinction in the extent of the powers of the Federal Government, which 
must necessarily affect the rights of the citizen residing therein. This 
distinction is founded upon the equally fundamental distinction be- 

123“The right of suffrage is not one of the necessary privileges of citizens 
of a State or of the United States.” Minor v. Happersett, 21 Wall. 162. 


124 Ex parte Yarbrough, 110 U. S. 651, 662. 
125 Mcore v. Illinois, 14 How. 19; Boyd v. Thayer, 143 U. S. 161. 
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tween the powers of the National Government and those which belong 
to the Governments of the various States,—ihat while the former 
is a government of enumerated powers and specific restrictions, the 
latter are governments of unlimited powers, except only such as have 
been delegated to the National Government or reserved by the people 
of the States to themselves. Thus, while the National Government 
must look to its Constitution to ascertain the extent of its powers, 
the State Governments do not have to do that, but they look to the 
Constitution of the United States and to their own Constitutions to 
ascertain merely the extent of the restrictions imposed by those in- 
struments upon the exercise of their respective unlimited powers. 
There is no question that within their respective spheres of govern- 
mental powers, the National and State Governments are quite exclu- 
sive of each other and possess all the essential attributes of complete 
sovereignty for the successful discharge of their respective functions. 
Thus they ean fix the political status and civil rights of their re- 
spective citizens within the extent of their respective powers. 
Returning now to the main point under consideration, it may be 
safely assumed that by virtue of a constitutional necessity arising 
from the very nature of the ease, in the government of the territory 
of the United States, outside of the States, Congress over and above 
its constitutional functions as the National Legislature, occupies, as 
to the territories, the same position as the State legislatures oceupy 
with respect to their respective states.** And it must follow there- 
from that in legislating for the territories the powers of Congress 
are quite as unlimited as the powers of the State legislatures are.’ 
But carrying the comparison still somewhat further, the question 
arises whether in the exercise of its functions as a territorial gov- 
ernment, the National Government is to be controlled by the restric- 
tions imposed upon its national powers by the Federal Constitution, 


126 “Congress may legislate for territories as a State does for its municipal 
organizations.” First National Bank v. Yankton County, 101 U. S. 129. 

\27 “Congress has as full legislative power over the territories as a State has 
over its municipal corporations.” Utter v. Franklin, 172 U. 8. 416. Further- 
more, “in legislating for the territories Congress exercises the combined powers 
of the General and State Governments. Am, Ins. Co. v. Canter, 1 Pet. 511. 
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just as the State Governments are controlled by their own Constitu- 
tions and the Constitution of the United States. 

Aside from some loose language used in the adjudicated cases to 
the effect that the powers of Congress in legislating for the territories 
are plenary, absolute and complete, there is no question that, so far 
as those provisions of the Federal Constitution which absolutely de- 
prive the National Government of all authority to act upon certain 
specific subjects are concerned, the powers of that Government are 
controlled and restricted by the said provisions, irrespective of time 
and place and are, therefore, controlling in the territories as well as 
anywhere 

But what about the other restrictions imposed upon the Federal 
Government by the Constitution of the United States? Do they apply 
in the Territories as well as in the States? Here Mr. Justice Brown, 
as we have already seen in the consideration of the case of Downes v. 
Bidwell,’*® said most emphatically No! Mr. Justice White said that 
the whole thing depends upon the status of the territory in question. 
These two different answers to the same question involve, of course, 
two conflicting theories of constitutional interpretation. Mr. Justice 
Brown’s theory was that the Constitution does not apply to the 
territories unless and in so far as Congress shall in its wisdom see 
fit to extend it to them; this theory was, however, rejected by all the 
other members of the court. Mr. Justice White’s theory was that, 
while the Constitution was intended to cover all parts of the United 
States, as composed of States and Territories, yet, in the nature of 
things, it could not apply to such territories as had not been as yet 
incorporated into the United States as integral parts thereof. It is 
evident, however, that, as to those other territories which have been 
already incorporated into the United States, like Alaska or the 
Hawaiian Islands, Congress will be effectively controlled by the Con- 
stitution when legislating for them. 

The first proposition was peculiarly illustrated in the case of 
Tlawaii v. Mankichi**®® where it was held that previous to the ineor- 
poration of those Islands into the United States, ‘‘the provisions of 


128 Infra, p. 522-3. See also, in this connection, Am. Ins. Co. v. Canter, supra. 
} 


Supra, p. 4838, 130 190 U. S. 197. 
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the Constitution as to grand and petit juries were not applicable to 
them.’’** The second proposition was also illustrated in a more 
recent Alaskan case, decided by the Supreme Court, in which it was 
held that since Alaska was an incorporated territory, the Constitution 
was applicable thereto, and that under the Fifth and Sixth Amend- 
ments Congress cannot deprive one there accused of a misdemeanor 
of trial by a common law jury, and that Section 171 of the Alaskan 
Code, in so far as it provided a jury composed of six persons for the 
trial of misdemeanors, was unconstitutional and void.'*? 

It follows, therefore, that although effectively subjected to the 
complete and unlimited governmental powers of the National Gov- 
ernment as his immediate sovereign, the individual Porto Rican re- 
siding in an incorporated Territory of the United States, such as 
Alaska or Hawaii, will be entirely protected in his rights as a citizen 
both of that Territory and of the United States against any encroach- 
ment by Congress thereon, in so far as the provisions of the Consti- 
tution of the United States may be applicable throughout the United 
States. 

(d) With regard to the fourth and last point of view, namely, 
Porto Rieans residing in Porto Rico, other constitutional conditions 
are to be considered. In the first place, in view of the doctrine of non- 
incorporation,** Porto Rico is not a part of the United States, and, 
therefore, the provisions of the Constitution do not apply to the in- 
habitants of the Island except in so far as they operate to deprive 
Congress of power to act at all upon any given matter. 

While it may be said that Congress has full powers to govern 
that Island without any constitutional restrictions whatever in re- 
spect to such provisions of the Constitution as regulate the powers 
granted to it by that instrument, it must not be inferred from this 
that Porto Ricans residing in the Island are entirely devoid of rights 
under the Constitution which Congress is not bound to respect. In 
this connection it may be useful to quote some excerpts from the 


131 To the same effect are Dorr v. U. S., 195 U. S. 138, which is a Philippine 
case, and The People of Porto Rico et al. v. Tapia, and The People of Porto 
Rico v. Muratti, supra. 

182 Rassmussen v. U. §., 197 U. S. 516. 

158 Supra, p. 499. 
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opinion of Mr. Justice Brown in the case of Downes v. Bidwell, which, 
although referring to a previous condition of Porto Ricans as mere 
inhabitants of newly acquired territory, must apply with greater 
force to their present status as citizens of the United States. Said 
this distinguished judge: 


To sustain the judgment in the case under consideration it by no 
means becomes necessary to show that none of the articles of the Con- 
stitution apply to the Island of Porto Rico. There is a clear distine- 
tion between such prohibitions as go to the very root of the power 
of Congress to act at all, irrespective of time or place, and such as 
are operative only throughout the United States or among the several 
States. .. 

We suggest, without intending to decide, that there may be a dis- 
tinction between certain natural rights, enforced in the Constitution 
by prohibitions against interference with them, and what may be 
termed artificial or remedial rights, which are peculiar to our own 
system of jurisprudence. Of the former class are the rights to one’s 
own religious opinions and to a public expression of them, or, as 
sometimes said, to worship God according to the dictates of one’s own 
conscience; the right to personal liberty and individual property; to 
freedom of speech and of the press; to free access to courts of justice, 
to due process of law and to an equal protection of the laws; to im- 
munities trom unreasonable searches and seizures, as well as cruel and 
unusual punishments; and to such other immunities as are indispen- 
sable to a free government. Of the latter class are the rights to 
citizenship, to suffrage, and to the particular methods of procedure 
pointed out in the Constitution, which are peculiar to Anglo-Saxon 
jurisprudence, and some of which have already been held by the States 
to be unnecessary to the proper protection of individuals. 

Whatever may be finally decided by the American people as to the 
status of these Islands and their inhabitants—whether they shall be 
introduced into the sisterhood of States or be permitted to form in- 
dependent governments—it does not follow that, in the meantime, 
awaiting that decision, the people are in the matter of personal rights 
unprotected by the provisions of our Constitution, and subject to the 
merely arbitrary control of Congress. Even if regarded as aliens, 
they are entitled under the principles of the Constitution to be pro- 
tected in life, liberty and property. This has been frequently held by 
this court in respect to the Chinese, even when aliens, not possessed 
of the political rights of citizens of the United States. We do not de- 
sire, however, to anticipate the difficulties which would naturally arise 
in this connection, but merely to disclaim any intention to hold that 
the inhabitants of these territories are subject to an unrestrained 
power on the part of Congress to deal with them upon the theory that 
they have no rights which it is bound to respect. 
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Mr. Justice White’s remarks upon this question are also very im- 
portant and clear. In discussing this subject with respect to the 
doctrine by him announced and sustained, he said: 


Albeit, as a general rule, the status of a particular territory has 
to be taken in view when the applicability of any provision of the 
Constitution is questioned, it does not follow when the Constitution 
has absolutely withheld from the government all powcr on a given 
subject, that such an inquiry is necessary. Undoubtedly, there are 
general prohibitions in the Constitution in favor of the liberty and 
property of the citizen which are not mere regulations as to the form 
and manner in which a coneeded power may be exercised, but which 
are an absolute denial of all authority under any circumstances or 
conditions to do particular acts. In the nature of things, limitations 
of this character cannot be under any cireumstances transcended, be- 
eause of the complete absence of power. 

The distinction which exists between the two characters of re- 
strictions, those which regulate a granted power and those which 
withdraw all authority on a particular subject, has in effect been 
always conceded, even by those who most strenuously insisted on the 
erroneous principle that the Constitution did not apply to Congress 
in legislating for the territories, and was not operative on such dis- 
tricts of country. 

There is in reason then no room in this ease to contend that Con- 
gress can destroy the liberties of the people of Porto Rico by exercis- 


ing in their regard powers against freedom and justice which the 
Constitution has absolutely denied. 


There is no doubt, however, that in the matter of such rights as 
are not secured to the citizen by specific prohibitions of the Consti- 
tution operating upon the powers of Congress to act at all irrespective 
of time and place, the civil and politieal rights of Porto Ricans re- 
siding in the Island are to be determined and measured only by the 
Organie Act which Congress shall in its wisdom be pleased to give 
to the Island,*** and by the laws which may be enacted by the Legis- 
lature of Porto Rico thereunder." 

184 See Murphy v. Ramsey, 114 U. S. 15, cited in Downes v. Bidwell, supra. 

135 Owing to the restrictive nature of this JouRNAL, we must leave for con 
sideration elsewhere the Government of Porto Rico under Spain and the two 
Organic Acts so far enacted by Congress for the Island, as well as the Porto Rican 
problem which is now confronting the American people, and its possible solution 


in the near future. See “Some Historical and Political Aspects of the Govern- 
ment of Porto Rico,” in The Hispanic-mcrican Historical Review, Vol. II, No. 4. 


524 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


As showing the real attitude of Congress towards the inhabitants 
of Porto Rico in respect to these matters, reference will be made to 
the Bill of Rights inserted in the recent Organic Act adopted for the 
Island, in which it is expressly provided: 


That no law shall be enacted in Porto Rico which shall deprive 
any person of life, liberty, or property without due process of law, 
or deny to any person therein the equal protection of the laws. 

That in all criminal prosecutions the accused shall enjoy the right 

to have the assistance of counsel for his defense, to be informed of the 
nature and cause of the accusation, to have a copy thereof, to have a 
speedy and public trial, to be confronted with the witnesses egainst 
him, and to have compulsory process for obtaining witnesses in his 
favor. 
That no person shall be held to answer for a criminal offense with- 
out due process of law; and no person for the same offense shall be 
twice put in jeopardy of punishment, nor shall be compelled in any 
criminal case to be a witness against himself. 

That all persons shall before conviction be bailable by sufficient 
sureties, except for capital offenses when the proof is evident or the 
presumption great. 

That no law impairing the obligation of contracts shall be enacted. 

That no persons shall be imprisoned for debt. 

That the privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in case of rebellion, insurrection, or invasion, the 
public safety may require it, in either of which events the same may 
be suspended by the President, or by the Governor, whenever during 
such period the necessity for such suspension shall exist. 

That no ex post facto law or bill of attainder shall be enacted. 

Private property shall not be taken or damaged for public use 
except upon payment of just compensation ascertained in the manner 
provided by law. 

Nothing contained in this Act shall be construed to limit the power 
of the legislature to enact laws for the protection of the lives, health 
or safety of employees. 

That no law granting a title of nobility shall be enacted, and no 
person holding any office of profit or trust under the Government of 
Porto Rico shall, without the consent of the Congress of the United 
States, accept any present, emolument, office, or title of any kind 
whatever from any king, queen, prince, or foreign state, or any officer 
thereof. 

That excessive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments inflicted. 

That the right to be secure against unreasonable searches and seiz- 


ures shall not be violated. 
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That no warrant for arrest or search shall issue but upon probable 
cause, supported by oath or affirmation, and particularly describing 
the place to be searched and the persons or things to be seized. 

That slavery shall not exist in Porto Rico. 

That involuntary servitude, except as a punishment for crime, 
whereof the party shall have been duly convicted, shall not exist in 
Porto Rico. 

That no law shall be passed abridging the freedom of speech or 
of the press, or the right of the people peaceably to assemble and peti- 
tion the Government for redress of grievances. 

That no law shall be made respecting an establishment of religion 
or prohibiting the free exercise thereof, and that the free exercise 
and enjoyment of religious profession and worship without diserim- 
ination or preference shail forever be allowed, and that no political 
or religious test other than an oath to support the Constitution of the 
United States and the laws of Porto Rico shall be required as a quali- 
fication to any office or public trust under the Government of Porto 
Rico. 
That no public money or property shall ever be appropriated, ap- 
plied, donated, used, directly or indirectly, for the use, benefit, or 
support of any sect, church, denomination, sectarian institution or 
association, or system of religion, or for the use, benefit, or support 
of any priest, preacher, minister, or other religious teacher or digna- 
tary as such, or for charitable, industrial, educational, or benevolent 
purposes to any person, corporation, or community not under the 
absolute control of Porto Rico. Contracting of polygamous or plural 
marriages hereafter is prohibited. 

That no money shall be paid out of the treasury except in pur- 
suance of an appropriation by law, and on warrant drawn by the 
proper officer in pursuance thereof. 

That the rule of taxation in Porto Rico shall be uniform. 

That all money derived from any tax levied or assessed for a 
special purpose shall be treated as a special fund in the treasury and 
paid out for such purpose only, except upon the approval of the Pres- 
ident of the United States. 

That eight hours shall constitute a day’s work in all cases of 
employment of laborers and mechanics by and on behalf of the Gov- 
ernment of the Island on publie works, except in cases of emergency. 

That the employment of children under the age of fourteen years 
in any oceupation injurious to health or morals or hazardous to life 
or limb is hereby prohibited. 

Prepro Capo-RopriGuez. 
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ANNOUNCEMENT 


Owrne to the great length of the Treaty of Peace with Germany 
signed at Versailles on June 28th, the English text of which we are 
printing in the Supplement to the present number of the JOURNAL, 
it has been necessary to reduce the normal size of the JourRNAL itself. 
This has been done by reducing the amount of printed matter in all 
of the departments of the JouRNAL and omitting three departments, 
the contents of which may be earried over to the next number without 
impairing its value to the readers of the JourRNAL, namely, the Chroni- 
ele of International Events, the list of Public Doeuments Relating 
to International Law, and the list of Periodical Literature of Inter- 
national Law. The period covered by these three departments in 
the October number will take in the events, documents and literature 
since the April number was issued. 

It is expected to print in the October number the supplemental 
agreements which were coincident with the signature of the principal 
treaty with Germany. This will bring together in the bound volume 
of the Supplement the leading documents relating to the peace settle- 
ment with Germany. 


THE RATIFICATION OF TREATIES WITH RESERVATIONS 


Treaties are ratified, in the technical sense, between governments 
by the exchange or deposit of an act of ratification which is an official 
document setting out in full the treaty in the final form approved 
by the treaty-making power of the contracting parties. 

In the case. of two-party treaties the authorized representative of 
each party delivers a document or act of this character to the other, 
and this exchange constitutes the ratification; and the acceptance by 
each of the others act of ratification evidences their agreement upon 
any reservations or changes, the acceptance of which has been made a 
condition of ratification. 
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In the case of multi-party treaties where the exchange of an act 
of ratification by each party with each of the other parties would be 
an ineonvenient or cumbersome proceeding, a different mode of pro- 
cedure is adopted. The usual method of recording the ratification 
of multi-party treaties is for the representatives of the signatories to 
meet and sign a proces verbal of ratification, reciting therein that the 
acts of ratification of the several parties have been examined and 
found to be in proper form, and have been duly deposited, ete. In 
this way any reservations made by any of the parties are brought 
to the attention of all the others, and the treaty is ratified by them, 
subject to and with notice of such reservations. 

It is customary to notify other governments in advance of reser- 
vations to be inserted in the act of ratification and to ascertain 
whether or not they will be acceptable. 

Pursuant to the requirements of the Constitution of the United 
States of America, reservations by other Governments, which are to 
bind the United States, must be submitted to the Senate of the United 
States for its advice and consent, inasmuch as such reservations will 
form part of the treaty and must be passed upon by the treaty-making 
power of the United States, which comprises both the President and 
the Senate, each having a veto power over the other. 

This procedure was followed in the ease of the African Slave 
Trade Convention of 1890. A reservation was made by the French 
Government in its ratification of this convention, and the Senate of 
the United States in authorizing the ratification by the United States 
expressly recited in its resolution of ratification its acceptance of the 
partial ratification of the French Government. 

In many treaties to which the United States is a party, important 
reservations or modifications, not made by the United States dele- 
gates prior to signing, have been incorporated in the treaty by the 
act of ratification as conditions of ratification required by the Senate. 
Mor instance, the 1907 Hague Convention II concerning the Limita- 
tion of the Employment of Force for Recovering Contractual Debts 
was signed by the United States delegates without reservation, but 
the resolution of ratification of the United States Senate (April 17, 
1908) eontained the following reservation : 

Resolved further, as a part of this act of ratification, that the United States 


approves this convention with the understanding that recourse to the permanent 
court for the settlement of the differences referred to in said convention can be 
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had only by agreement thereto through general or special treaties of arbitration 
heretofore or hereafter concluded between the parties in dispute. 


On November 27, 1909, a representative of the United States filed 
with the Netherlands Government the act of ratification of the United 
States containing the above reservation, and the representatives of 
Austria-Hungary, Germany, Great Britain, Mexico, Netherlands, 
Russia and the United States signed a procés verbal setting forth 
that they had assembled to deposit the acts of ratification of theii 
respective Governments to this convention, and that these having been 
presented and found in good and proper form, were confided to the 
Minister of Foreign Affairs of the Netherlands to be deposited in 
the Royal Archives, and that a certified copy of the procés verbal 
would be transmitted to all the Powers participating in the Second 
Hague Conference and to those adhering to this convention. It does 
not appear that any further formalities were required to show the 
acceptance by the other Powers of these reservations. 

So also in the Hague Convention of 1907 for the Pacifie Settle- 
ment of International Disputes, the United States Senate in its 
resolution of ratification of April 2, 1908, required as a condition of 
ratification that the following reservation be included in the treaty 
in addition to a reservation made by the American delegates at the 
time of signing the treaty: 

Resolved further, as a part of this act of ratification, That the United States 
approves this convention with the understanding that recourse to the permanent 
court for the settlement of differences can be had only by agreement thereto 
through general or special treaties of arbitration heretofore or hereafter con- 
cluded between the parties in dispute; and the United States now ewercises the 
option contained in article fifty-three of said convention, to exclude the formu- 
lation of the “compromis” by the permanent court, and hereby excludes from 
the competence of the permanent court the power to frame the “compromis” re- 
quired by general or special treaties of arbitration concluded or hereafter to be 
concluded by the United States, and further expressly declares that the “com- 
promis” required by any treaty of arbitration to which the United States may 
be a party shall be settled only by agreement between the contracting parties, 
unless such treaty shall expressly provide otherwise. 


Another example of the exercise of this authority by the United 
States Senate is found in the Hague Convention of 1907 concerning 
the Rights and Duties of Neutral Powers in Naval War, which was 
not signed by the United States, and the Senate resolution advising 
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and consenting to the adherence of the United States to this conven- 
tion contained the following reservation : 


reserving and excluding, however, Article XXIII thereof, which is in the follow- 
ing words: 

A neutral power may allow prizes to enter its ports and roadsteads, 
whether under convoy or not, when they are brought there to be sequestrated 
pending the decision of a prize court. It may have the prize taken to an- 
other of its ports. 

If the prize is convoyed by a war ship, the prize crew may go on board 
the convoying ship. 

If the prize is not under convoy, the prize crew are left at liberty. 

Resolved further, That the United States adheres to this convention with the 
understanding that the last clause of Article III implies the duty of a neutral 
power to make the demand therein mentioned for the return of a ship captured 
within the neutral jurisdiction and no longer within that jurisdiction. 


Another precedent is found in the Algeciras Convention of April 
7, 1906. In this case the Senate’s resolution of ratification (December 
12, 1906) contained the following reservation, which differs materially 
from a reservation made by the United States delegates at the time 
of signing: 

Resolved further, that the Senate, as a part of this act of ratification, under- 
stands that the participation of the United States in the Algeciras conference 
and in the formation and adoption of the general act and protocol which re- 
sulted therefrom, was with the sole purpose of preserving and increasing its 
commerce in Morocco, the protection as to life, liberty and property of its citi- 
zens residing or traveling therein, and of aiding by its friendly offices and efforts, 
in removing friction and controversy which seemed to menace the peace between 
powers signatory with the United States to the treaty of 1880, all of which are 
on terms of amity with this Government; and without purpose to depart from 
the traditional American foreign policy which forbids participation by the United 
States in the settlement of political questions which are entirely European in 
their scope. 


Italies have been used to emphasize certain words in the above 
quotations for the purpose of calling attention to the extent and 
variety of the reservations which the United States Senate has thought 
advisable to insist upon in the exercise of its authority as part of 
the treaty-making power. 

The mode of procedure indicated by the above precedents has 
been adopted for the ratification of the Peace Treaty with Germany. 
It provides in one of its closing clauses that the first procés verbal 
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of the deposit of ratifications will be drawn up as soon as it has been 
ratified by Germany, on the one hand, and by three of the Principal 
Allied and Associated Powers on the other hand; thus indicating that 
this proccs verbal is to be followed by others as other nations ratify, 
so that each party in turn will be given an opportunity to record its 
acceptance of any reservations which may be proposed. 

Considering the effect of reservations in the ratification of the 
treaty of peace, it should be noted that this treaty is multi-latera! 
only so far as the League of Nations Covenant is concerned. All of 
the high contracting parties, including Germany, agree indiscrimi- 
nately to the Covenant, although Germany is exeluded from partici 
pation in the League, and consequently the terms of the Covenant may 
be changed by the members of the League without consulting Ger- 
many. The rest of the treaty is bi-lateral, the parties being the 
Allied and Associated Powers, on the one part, and Germany on the 
other part. Two different kinds of treaties are thus combined in 
the treaty of peace. 

It must be noted further that there is no provision in the peace 
treaty making its coming into force dependent upon ratification b) 
all the signatories. On the contrary, it is expressly provided in the 
fourth clause from the last that the treaty will enter into force for 
each Power at the date of the deposit of its ratification. Further- 
more, the treaty provides in the introductory clauses that ‘‘from the 
coming into force of the present treaty the state of war will ter- 
minate.’’ 

It would seem to follow from these considerations that although 
all of the parties except Germany would be concerned in reserva- 
tions as to the Covenant, none of the Allied and Associated Powers 
would be concerned purely as a question of law in reservations 
exempting the United States from adherence to any or all of the 
other provisions of the treaty. CHANDLER P. ANDERSON. 


THE SHANTUNG CESSION 
Articles 156-158, Section VIII, Part IV of the Treaty of Peace 
with Germany contain the following provisions relating to Shantung 
Province: 

Art. 156. Germany renounces, in favour of Japan, all her rights, title and 


privileges—particularly those concerning the territory of Kiaochow, railways, 
mines and submarine cables—which she acquired in virtue of the Treaty con 
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cluded by her with China on March 6, 1898, and of all other arrangements rela- 
tive to the Province of Shantung. 

All German rights in the Tsingtao-Tsinanfu Railway, including its branch 
lines, together with its subsidiary property of all kinds, stations, shops, fixed 
and rolling stock, mines, plant and material for the exploitation of the mines, 
are and remain acquired by Japan, together with all rights and privileges at- 
taching thereto, 

The German State submarine cables from Tsingtao to Shanghai and from 
isingtao to Chefoo, with all the rights, privileges and properties attaching 
thereto, are similarly acquired by Japan, free and clear of all charges and en- 
cumbrances, 

Art. 157. The movable and immovable property owned by the German State 
in the territory of Kiaochow, as well as ail the rights which Germany might 
claim in consequence of the works or improvements made, or of the expenses 
incurred by her, directly or indirectly, in connection with this territory, are and 
remain acquired by Japan, free and clear of all charges and encumbrances. 

Art. 158. Germany shall hand over to Japan, within three months from 
the coming into force of the present Treaty, the archives, registers, plans, title- 
deeds and documents of every kind, wherever they may be, relating to the admin- 
istration, whether civil, military, financial, judicial or other, of the territory of 
Kiaochow. 

Within the same period Germany shall give particulars to Japan, of all 
treaties, arrangements or agreements relating to the rights, title or privileges 
referred to in the two preceding articles.1 


In order to understand what ‘‘rights, title, and privileges’’ Japan 
has thus acquired in the Chinese province of Shantung, it is necessary 
to examine the convention of March 6, 1898, between Germany and 
China respecting the lease of Kiaochow. As is well known, this treaty 
was extorted by Germany from China by a display of force, but the 
use of coercion of this kind on the part of a government, even though 
really an act of national brigandage, has never been regarded as 
having the effect of invalidating a treaty. 

The Kiaochow Convention of 1898? is divided into three sections. 
Section I, consisting of five articles, relates to such matters as rights 
of German troops, the term and purpose of the lease, the limits of the 
territory leased, the rights of Chinese vessels in Kiaochow Bay, the 
rights of the Chinese population in the ceded territory, ete. 

The terms and purpose of the lease are thus set forth in Article I1: 

With the intention of meeting the legitimate desire of His Majesty the 
German Emperor, that Germany, like other Powers, should hold a place on the 


1Senate document No. 49, 66th Cong., Ist sess., p. 70. 
2 Translation from the German text as printed in Customs, Vol. II, p. 20s 
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Chinese coast for the repair and equipment of her ships, for the storage of 
materials and provisions for the same, and for other arrangements connected 
‘ therewith, His Majesty the Emperor of China cedes to Germany on lease, pro- 
visionally for ninety-nine years, both sides of the entrance to the Bay of Kiao- 
chow. Germany engages to construct, at a suitable moment, on the territory 
thus ceded, fortifications for the protection of the buildings to be constructed 
there and of the entrance to the harbour. 


Art. III defines the limits of the territory leased: 

In order to avoid the possibility of conflicts, the Imperial Chinese Govern- 
ment will abstain from exercising rights of sovereignty in the ceded territory 
during the term of the lease, and leaves the exercise of the same to Germany 
within the following limits: 

(1) On the northern side of the entrance to the bay: 

The peninsula bounded to the north-east by a line drawn from the north- 
eastern corner of Potato Island to Loshan Harbour, 

(2) On the southern side of the entrance to the bay: 

The peninsula bounded to the south-west by a line drawn from the south- 
westernmost point of the bay lying to the south-south-west of Chiposan Island 
in the direction of Tolosan Island. 

(3) The Island of Chiposan and Potato Island. 


(4) The whole water area of the bay up to the highest water-mark at. 


present known. 
(5) All islands lying seaward from Kiaochow Bay, which may be of im- 


portance for its defence, such as Tolosan, Chilienchow, etc. 


It should be noted that the lease covers a very restricted territory 
(including a water as well as a land area) within the limits of which 
the Chinese Government agrees to ‘‘abstain from exercising the rights 
of sovereignty.’’ It is not clear whether these rights of sovereignty 
are theoretically or abstractly reserved to China, as, for example, was 
done in the ease of the lease of Port Arthur to Russia, where it was 
expressly stated that ‘‘this act of lease, however, in no way violates 
the sovereign rights of His Majesty the Emperor of China to the 
above-mentioned territory (Art. I of the Convention for the lease of 
the Liaotung Peninsula, March 27, 1898).* The language used in the 
last paragraph of Article III of the Kiaochow Convention would ap- 
pear to support the view that there was a theoretical and legal as well 
as actual transfer of sovereignty to Germany. 

This paragraph reads: 

Chinese ships of war and merchant-vessels shall enjoy the same privileges 
in the Bay of Kiaochow as the ships of other nations on friendly terms with 


8’ Supplement to this JournaL, Vol. 4, p. 289. 
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Germany; and the entrance, departure, and sojourn of Chinese ships in the bay 
shall not be subject to any restrictions other than those which the Imperial 
German Government, in virtue of the rights of sovereignty over the whole of 
the water area of the bay transferred to Germany, may at any time find it neces- 
sary to impose with regard to the ships of other nations. 


There is, however, no question as to the express reservation of 
sovereignty by China in the zone surrounding Kiaochow Bay. In 
Article I the Emperor of China 
engages, while reserving to himself all rights of sovereignty in a zone of 50 
kilometres (100 Chinese li) surrounding the Bay of Kiaochow at high-water, 
to permit the free passage of German troops within this zone at any time, as 
also to abstain from taking any measures, or issuing any Ordinances therein, 
without the previous consent of the German Government, and especially to place 
no obstacle in the way of any regulation of the water-courses which may prove 


to be necessary. 


The rights of the Chinese population residing in the leased ter- 
ritory are thus safeguarded in Article, V: 


The Chinese population dwelling in the ceded territory shall at all times 
enjoy the protection of the German Government, provided that they behave in 
conformity with law and order; unless their land is required for other purposes 
they may remain there. 

If land belonging to Chinese owners is required for any other purpose, the 
owner will receive compensation therefor. 


Section II, concerning ‘‘Railway and Mining Affairs’’ requires 
citation in full. 


Art, I. The Chinese Government sanctions the construction by Germany 
of two lines of railway in Shantung. The first will run from Kiaochow via 
Weihsien, Tsingchofu, Poshan, Tzechwan, and Tsowping to Tsinan and the 
boundary of Shantung. The second line will run from Kiaochow to Ichowfu, and 
from there to Tsinan via Laiwuhsien, But the construction of the extension 
from Tsinan to the boundary of Shantung shall not be begun until the railway 
is completed as far as Tsinan in order that further consideration may be given 
by the Chinese as to how they will connect this with their own trunk line. The 
route to be taken by this last branch will be definitely determined in the 
regulations which will be drawn up hereafter, 

Art. II. In order to carry out the above-mentioned railway work, a Chino- 
Germfin Company shall be formed. This Company may have offices in one place 
or in several places, and both German and Chinese merchants shall be at liberty 
to invest money therein, and share in the appointment of directors for the man- 
agement of the undertaking. 
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Art. III, Germany and China shall in the near future draw up a further 
agreement relative to the management of the railway by the Company, and 
all matters pertaining thereto shall be discussed and decided upon by these two 
countries alone. Dut the Chinese Government shall afford every facility to the 
Chino-German Company in the construction of the road, and it shall enjoy all 
the advantages and benefits extended to other Chinese-foreign companies operating 
in China. It is understood that the object of this agreement is solely the devel- 
opment of commerce, and in constructing this railroad there is no intention to 
unlawfully seize any land in the Province of Shantung. 

Art. [V.—The Chinese Government will allow German subjects to hold and 
develop mining property for a distance of thirty li from each side of those rail 
ways and along the whole extent of the lines. The following places where mining 
operations may be carried on are particularly specified: Weihsien and Poshan 
along the line of the northern railway from Kiaochow to Tsinan, and Ichow, 
Laiwuhsien, ete., along the southern or Kiaochow-Ichow-Tsinan line. Both Ger 
man and Chinese capital may be invested in these mining and other operations, 
but as to the rules and regulations relating thereto, this shall be left for future 
consideration. The Chinese Government shall afford every facility and protection 
to German subjects engaged in these works, just as provided for above in the 
article relating to railway construction, and all the advantages and benefits 
shall be extended to them that are enjoyed by the members of other Chinese- 
foreign companies. The object in this case is also the development of commerce 


ely. 


And Section III, relating to ‘‘Commercial Operations in Shan- 


tung,’’ reads as follows: 


The Chinese Government binds itself in all cases whrre foreign assistance, 
in persons, capital or material, may be needed for any purpose whatever within 
the Province of Shantung, to offer the said work or supplying of materials in 
the first instance to German manufacturers and merchants engaged in under 
takings of the kind in question. In case German manufacturers or merchants are 
not inclined to undertake the performance of such works, or the furnishing of 
materials. China shall then be at liberty to act as she pleases. 


As a result of Japan’s ultimatum of May 7, 1915, China signed 
on May 25 and ratified on June 8, 1915, the following Treaty respect- 
ing the Province of Shantung: * 


Article I. The Chinese Government agrees to give full assent to all matters 
upon which the Japanese Government may hereafter agree with the German 
Government relating to the disposition of all rights, interests and concessions 
which Germany, by virtue of treaties or otherwise, possesses in relation to the 
Province of Shantung. 


4 Hornbeck, Contemporary Politics in the Far East, p. 332, 
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Art. II. The Chinese Government agrees that as regards the railway to be 
built by China herself from Chefoo or Lungkow to connect with the Kiaochow- 
‘Tsinanfu railway, if Germany abandons the privilege of financing the Chefoo- 
Weihsien line, China will approach Japanese capitalists to negotiate for a loan. 

Art. III. The Chinese Government agrees in the interest of trade and for 
the residence of foreigners, to open by China herself as soon as possible certain 
suitable places in the Province of Shantung as Commercial Ports. 

Art. IV. The present treaty shall come into force on the day of its 
signature. 


On the same date (June 8, 1915), in an Exchange of Notes between 
the two Governments, Japan agreed to restore the leased territory of 
(Kiaochow Bay to China on these conditions: ° 


1. The whole of Kiaochow Bay to be opened as a Commercial Port. 

2. A concession under the exclusive jurisdiction of Japan to be established 
at a place designated by the Japanese Government. 

3. If the foreign Powers desire it, an international concession may be 
established, 

4. As regards the disposal to be made of the buildings and properties of 
(iermany and the conditions and procedure relating thereto, the Japanese Gov 
ernment and the Chinese Government shall arrange the matter by mutual agree- 
ment before the restoration. 


During the recent discussions as to the disposal of Japan’s con- 
quests made during the war at the Paris Peace Conference, it came 
to light that Great Britain, France, Italy, and Russia, by an Exchange 
of Notes with Japan in February, 1919, had agreed to ‘‘support 
Japan’s claims in regard to the disposal of Germany’s rights in 
Shantung and possessions in the islands north of the equator on the 
occasion of the Peace Conference.’” 

The above are the main official documents on which the rights and 
privileges that Japan has aequired in Shantung will be based. They 
are thus summarized by one of the leading authorities on contem- 
porary polities in the Far East: 

The territory leased to Germany in March, 1898, included the Bay of Fiao- 
chow and its immediate environment, some 400 square miles in all, to be held 
and administered by Germany for 99 years. In the immediate hinterland a 
mutral zone involving some 2,500 square miles was established. Germany was 

ven the right to build two lines of railway in the province and to open mines 
iong the lines; also a guaranty that German capital, assistance, and materia‘s 

5 Hornbeck, op. cit., pp. 333-334. 

®See New York Times, April 22, 1919. The above citation is from the 


British note. 
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should be sought first in case the Chinese chose to develop the province with 


foreiga 

Upon the question of the obligation of Japan, whether moral or 
legal, to restore Kiaochow to China, we do not propose to enter. In- 
deed, it does not seem to us particularly important. Even if the 
so-called ‘‘restoration’’ be made, it will probably be upon such con- 
ditions as would leave Japan in virtual or actual political and 
economie control of the Shantung Province, and therefore with a firm 
grip on China. As a distinguished Chinese politician and diplomatist 
has expressed it, ‘‘she (Japan) will give us back the shells and keep 
the oysters.’’§ 

Amos 8S. HersHey. 


THE PEACE NEGOTIATIONS WITI! GERMANY* 


‘‘Tt is neither the time nor the place for superfluous words 
The time has come when we must settle our account.’’ In this plain, 
curt, business-like language, the negotiations for the restoration of 
peace, requested by the German Government of the President of the 
United States on October 6, 1918, were opened by Premicr Clemenceau 
at Versailles on May 7, 1919. 

The time was the fourth anniversary of the sinking of the Lusi- 
tania, and the place was the scene of Germany’s peace of conquest, 
dictated to France in 1871. Perhaps the long series of barbarous 
crimes on land and sea of which the former event was merely typical 
and the ineffaceable memory of the half century of injustice which 
the latter event meant to France, inspired the language of the veteran 
French statesman who acted as spokesman for the twenty-seven na- 
tions, great and small, which Germany’s unsuccessful attempt to 
repeat her triumphs of conquest of 1871 on a more ambitious scale in 
1914-1918 had forced into the war of self-defense against her. Un- 
doubtedly M. Clemenceau’s words were intended to impress upon the 
German delegates that the terms of peace to be presently handed to 
them, which had been formulated and agreed up.vu by the Allied and 

7 Hornbeck, op. cit., p. 295. 

8 Dr. C. T. Wang, in The Outlook, June 25, 1918. 

1 Exeept where otherwise stated, the quotations and other references to docu 
ments are taken from the English translations appearing in the New York Times 
Current History for June, July and August, 1919. 
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Associated Powers after months of arduous deliberations, were sub- 
stantially final, and that Germany must be prepared without dicker 
or barter to settle the account which the outraged world had found 
to be due from her. ‘‘This second treaty of Versailles,’’ continued M. 
Clemenceau, ‘‘has cost us too much not to take on our side all the 
necessary precautions and guarantees that the peace shall be a last- 
ing one.’’ 

He informed the German plenipotentiaries that ‘‘no oral diseus- 
sion is to take place and the observations of the German delegation 
will have to be submitted in writing.’’ Every facility and the time 
necessary to examine the conditions would be granted, he stated, and 
the Allies were ready to give any explanations desired and to receive 
any observations the Germans might have to offer; but they would 
have a maximum period of two weeks in which to present written ob- 
servations on the treaty. 

On behalf of the German delegation, Count von Brockdorff- 
Rantzau read a prepared reply in which it was denied that Germany 
was solely responsible for the war and that the crimes of war were 
confined to Germany and her allies. Confessing that Germany’s mili- 
tary power had been broken, the chief German delegate stated that 
he relied for a peace of justice upon President Wilson’s principles, 
which, by their acceptance as the basis of negotiations, had become 
binding upon both parties to the war. 

The proceedings were then closed and the plenipotentiaries did not 
meet again until the formal signature of the treaty on June 28. 

In less than 400 spoken words, Premier Clemenceau had presented 
to Germany the draft of a treaty of peace which, according to a semi- 
official summary given out at Paris, is the longest treaty ever drawn.? 
It totals about 80,000 words divided into fifteen main sections and 
represents the combined product of over a thousand experts working 
continually through a series of commissions for the three and a haif 
months from January 18. The treaty is printed in parallel pages of 
English and French, which are recognized as having equal validity. 
It does not deal with questions affecting Austria, Bulgaria and Tur- 
key except in so far as binding Germany to accept any agreement 
reached with those former allies. 

2The draft treaty had been submitted to and approved by the Preliminary 
Peace Conference of the Allied and Associated Powers at Paris, in plenary ses- 
sion, on May 6, 1919. ° 
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l‘ollowing the preamble and deposition of Powers comes the Cove- 
nant of the League of Nations as the first section of the treaty. The 
frontiers of Germany in Europe are defined in the second section ; 
European political clauses given in the third; and extra-European 
political clauses in the fourth. Next are the military, naval, and air 
terms as the fifth section, followed by a section on Prisoners of War 
and Military Graves and a seventh on Responsibilities. Reparations, 
financial terms, and economic terms are covered in sections eight to 
ten. Then comes the Aeronautic section, ports, waterways, and rail- 
ways section, the Labor Covenant, the section on guarantees, and the 
final clauses. 

Germany, by the terms of the treaty, restores Alsace-Lorraine to 
France, accepts the internationalization of the Saar Basin temporarily 
and of Danzig permanently, agrees to territorial changes towards 
Belgium and Denmark and in East Prussia, cedes most of Upper 
Silesia to Poland, and renounces all territorial and pulitical rights 
outside of Europe, as to her own or her allies’ territories, and espe 
cially as to Moroceo, Egypt, Siam, Liberia, and Shantung. She also 
recognizes the total independence of German Austria, Tchecho-Slo- 
vakia, and Poland. 

IHler army is reduced to 100,000 men including officers ; conscription 
within her territories is abolished; all forts fifty kilometers east of the 
Rhine razed; and all importation, exportation and nearly all produc 
tion of war material stopped. Allied occupation of parts of Germany 
will continue till reparation is made, but will be reduced at the end of 
each of three five-year periods if Germany is fulfilling her obligations. 
Any violation by Germany of the conditions as to the zone 50 kilo- 
meters east of the Rhine will be regarded as an act of war. 

The German navy is reduced to six battleships, six light cruisers, 
and twelve torpedo-boats, without submarines and with a personnel of 
not over 15,000. All other vessels must be surrendered or destroyed. 
Germany is forbidden to build forts controlling the Baltic, must 
demolish Heligoland, open the Kiel Canal to all nations, and sur- 
render her fourteen submarine cables. She may have no military or 
naval air forces except 100 unarmed seaplanes until October 1st to 
detect mines, and may manufacture no aviation material for six 


months. 
Germany accepts full responsibility for all damages caused to 
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Allied and Associated Governments and nationals, and agrees specifi- 
cally to reimburse all civilian damages, beginning with an initial pay- 
ment of 20,000,600,000 marks, subsequent payments to be secured by 
bonds to be issued at the discretion of the Reparation Commission. 
(ifermany is to pay shipping damage on a ton-for-ton basis by cession 
of a large part of her merchant, coasting, and river fleets and by new 
construction; and to devote her economic resources to the rebuilding 
of the devastated regions. 

She agrees to return to the 1914 most-favored-nation tariffs, with- 
out discrimination of any sort; to allow Allied and Associated nation- 
als freedom of transit through her territories, and to accept highly 
detailed provisions as to pre-war debts, unfair competition, interna- 
{ionalization of railroads and rivers, and other economie and financial 
clauses. She also agrees to the trial of the ex-Kaiser by an interna- 
tional high court for a supreme offense against international morality, 
and of other nationals for violations of the laws and customs of war, 
lfolland to be asked to extradite the former and Germany being 
responsible for delivering the latter. 

The League of Nations is accepted by the Allied and Associated 
Powers as operative upon ratification of the treaty and by Germany 
in principle but without membership. Similarly an international 
Labor Body is brought into being with a permanent office and an 
annual convention. A great number of international bodies of dif- 
ferent kinds and for different purposes are created, some under the 
League of Nations, some to execute the peace treaty. Among the 
former is the commission to govern the Saar Basin until a plebiscite 
is held fifteen years hence; the internationalized Free City of Danzig 
guaranteed by the League and under a high commissioner appointed 
by it; and various commissions for plebiscites in Malmedy, Schleswig, 
and East Prussia. Among those to carry out the peace treaty are the 
Reparations, Military, Naval, Air, Financial, and Economie Commis- 
sions, the International High Court and military tribunals to fix 
responsibilities, and a series of bodies for the control of international 
rivers. 

Certain problems are left for solution between the Allied and 
Associated Powers, notably details of the disposition of the German 
fleet and cables, the former German colonies, and the values paid in 
reparation. Certain other problems, such as the laws of the air and 
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the opium, arms and liquor traffic, are either agreed to in detail or 


set for early international action. 

During the interval between the opening and closing sessions at 
Versailles, the negotiations were conducted by the interchange of 
written communications, as prescribed by the Allies. The first of these 
was a protest of a general nature from Count von Brockdorff-Rantzau 
on May 9th, in which he stated that a perusal of the peace conditions 
showed that ‘‘on essential points the basis of the peace of right agreed 
upon between the belligerents has been abandoned”’ and that ‘‘the 
draft of the treaty contains demands which no nation could endure.”’ 
M. Clemenceau replied promptly on May 10th that the terms of the 
treaty had been formulated ‘‘with constant thought of the principles 
upon which the armistice and the negotiations for peace were pro- 
posed,’’ that the Allies ‘‘could admit no discussion of their right 
to insist on the terms of the peace substantially as drafted,’’ and can 
consider ‘‘only such practical suggestions as the German plenipoten- 
tiaries may have to submit.’’ 

Thereupon the German delegation proceeded to send a series of 
separate notes concerning particular portions of the terms. They 
made persistent efforts to bring about oral discussions by suggesting 
the establishment of special commissions to confer upon and settle the 
details of the execution of certain sections of the treaty. They trans- 
mitted counter proposals on the question of the League of Nations and 
the agreement on labor legislation. They objected to the provisions 
regarding repatriation of prisoners of war and interned civilians, the 
sections on responsibility for the war and reparations, territorial 
adjustments and the financial and economic provisions. To all of 
these the Allies gave prompt replies, unequivocally maintaining their 
terms as submitted to the Germans. 

The time limit of two weeks set for the reception of the complete 
German reply expired on May 21. On May 20th the German dele- 
gation stated that it would be impossible to hand in their complete 
reply within the time allowed, and asked for an extension, which was 
granted until May 29th. On that date, observations on the entire 
treaty, including the substance of the notes previously exchanged, 
were handed to the Allies by the German delegation. These observa- 
tions were considered until June 16th, when the Allies made a detailed 
reply to them. Both the German observations and the Allied reply 
are very bulky documents. They were accompanied by covering letters 
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giving general summaries of the contents of the documents. These 
letters are reproduced below: 
Letter transmitting German observations on the draft Treaty of Peace % 


Min. PRESIDENT: 

I have the honor to transmit to you herewith the observations of the German 
delegation on the draft Treaty of Peace. We came to Versailles in the expecta- 
tion of receiving a peace proposal based on the agreed principles. We were firmly 
resolved to do everything in our power with a view of fulfilling the grave obli- 
gations which we had undertaken. We hoped for the peace of justice which had 


been promised to us. We were aghast when we read in documents the demands 


made upon us, the victorious violence of our enemies. The more deeply we 
penetrate into the spirit of this treaty, the more convinced we become of the 
impossibility of carrying it out. The exactions of this treaty are more than the 


German people can bear. 

With a view to the reestablishment of the Polish state we must renounce in- 
disputably German territory—nearly the whole of the Province of West Prussia, 
which is preponderantly German; of Pomerania; Danzig, which is German to the 
core; we must let that ancient Hanse town be transformed into a free state 
under Polish suzerainty. We must agree that East Prussia shall be amputated 
from the body of the state, condemned to a lingering death, and robbed of its 
northern portion, including Memel, which is purely German. We must renounce 
Upper Silesia for the benefit of Poland and Czechoslovakia, although it has been 
in close political connection with Germany for more than 750 years, is instinct 
with German life, and forms the very foundation of industrial life throughout 
East Germany. 

Preponderantly German circles (Kreise) must be ceded to Belgium, without 
sufficient guarantees that the plebiscite, which is only to take place afterward, 
will be independent. The purely German district of the Saar must be detached 
from our empire, and the way must be paved for its subsequent annexation to 
France, although we owe her debts in coal only, not in men. 

For fifteen years Rhenish territory must be occupied, and after those fifteen 
years the Allies have power to refuse the restoration of the country; in the 
interval the Allies can take every measure to sever the economic and moral links 
with the mother country, and finally to misrepresent the wishes of the indigenous 
population. 

Although the exaction of the cost of the war has been expressly renounced, yet 
Germany, thus cut in pieces and weakened, must declare herself ready in principle 
to bear all the war expenses of her enemies, which would exceed many times 
over the total amount of German state and private assets. 

Meanwhile her enemies demand, in excess of the agreed conditions, reparation 
for damage suffered by their civil population, and in this connection Germany 
must also go bail for her allies. The sum to be paid is to be fixed by our 
enemies unilaterally, and to admit of subsequent modification and increase. No 
limit is fixed, save the capacity of the German people for payment, determined 

8 Current History, July, 1919, pp. 17-19. 
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not by their standard of life, but solely by their capacity to meet the demands 
of their enemies by their labor. The German people would thus be condemned 
to perpetual slave labor. 

In spite of the exorbitant demands, the reconstruction of our economic life is 
ut the same time rendered impossible. We must surrender our merchant fleet. 
We are to renounce all foreign securities. We are to hand over to our enemies 
our property in all German enterprises abroad, even in the countries of our 
allies. Even after the conclusion of peace the enemy states are to have the right 
of confiscating all German property. No German trader in their countries will 
be protected from these war measures. We must completely renounce our colo 
nies, and not even German missionaries shall have the right to follow their calling 
therein. We must thus renounce the realization of all our aims in the spheres 
of polities, economics, and ideas. 

Even in internal affairs we are to give up the right to self-determination. 
The International Reparation Commission receives dictatorial powers over the 
whole life of our people in economic and cultural matters. Its authority extends 
far beyond that which the Empire, the German Federal Council, and the Reichstag 
combined ever possessed within the territory of the Empire. This commission 
has unlimited control over the economic life of the state, of communities, and of 
individuals, Further, the entire educational and sanitary system depends on it. 
It can keep the whole German people in mental thralldom. In order to increase 
the payments due, by the thrall, the commission can hamper measures for the 
social protection of the German worker. 

In other spheres, also, Germany’s sovereignty is abolished. Her chief water 
ways are subjected to international administration; she must construct in her 
territory such canals and such railways as her enemies wish; she must agree 
to treaties the contents of which are unknown to her, to be concluded by her 
enemies with the new states on the east, even when they concern her own func 
tions. The German people is excluded from the League of Nations, to which is 
intrusted all work of common interest to the world. 

Thus must a whole people sign the decree for its own proscription, nay, its 
own death sentence. 

Germany knows that she must make sacrifices in order to attain peace. Ger- 
many knows that she has, by agreement, undertaken to make these sacrifices, and 
will go in this matter to the utmost limits of her capacity. 

1. Germany offers to proceed with her own disarmament in advance of all 
other peoples, in order to show that she will help to usher in the new era of 
the peace of justice. She gives up universal compulsory service and reduces her 
army to 100,000 men, except as regards temporary measures. She even renounces 
the warships which her enemies are still willing to leave in her hands. She 
stipulates, however, that she shall be admitted forthwith as a state with equal 
rights into the League of Nations. . . . She stipulates that a genuine League of 
Nations shall come into being, embracing all peoples of good-will, even her 
enemies of to-day. The League must be inspired by a feeling of responsibility 
toward mankind and have at its disposal a power to enforce its will sufficiently 
strong and trusty to protect the frontiers of its members. 
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2. In territorial questions, Germany takes up her position unreservedly on the 
ground of the Wilson program. She renounces her sovereign right in Alsace- 
Lorraine, but wishes a free plebiscite to take place there. She gives up the 
greater part of the province of Posen, the district incontestably Polish in popu- 
lation, together with the capital. She is prepared to grant to Poland, under 
international guarantees, free and secure access to the sea by ceding free ports 
at Danzig, Kénigsberg and Memel, by an agreement regulating the navigation of 
the Vistula and by special railway conventions. Germany is prepared to insure 
the supply of coal for the economic needs of France, especially from the Sarre 
region, until such time as the French mines are once more in working order. 
The preponderantly Danish districts of Schleswig will be given up to Denmark 
on the basis of a plebiscite. Germany demands that the right of self-determination 
shall also be respected where the interests of the Germans in Austria and Bohemia 
are concerned, 

She is ready to subject all her colonies to administration by the community 
of the League of Nations, if she is recognized as its mandatary. 

3. Germany is prepared to make payments incumbent on her in accordance 
with the agreed program of peace up to a maximum sum of 100,000,000,000 gold 
marks, 20,000,000,000 by May 1, 1926, and the balance (80,000,000,000) in an- 
nual payments, without interest. These payments shall in principle be equal to 
a fixed percentage of the German Imperial and State revenues. The annual pay- 
ment shall approximate to the former peace budget. For the first ten years the 
annual payments shall not exceed 1,000,000,000 gold marks a year. The German 
taxpayer shall not be less heavily burdened than the taxpayer of the most heavily 
burdened state among those represented on the Reparation Commission. 

Germany presumes in this connection that she will not have to make any 
territorial sacrifices beyond those mentioned above, and that she will recover 
her freedom of economic movement at home and abroad. 

4. Germany is prepared to devote her entire economic strength to the service 
of the reconstruction. She wishes to cooperate effectively in the reconstruction 
of the devastated regions of Belgium and Northern France. To make good the 
loss in production of the destroyed mines of Northern France, up to 20,000,000 
tons of coal will be delivered annually for the first five years, and up to 80,000,000 
tons for the next five years. Germany will facilitate further deliveries of coal 
to France, Belgium, Italy, and Luxemburg. 

Germany is, moreover, prepared to make considerable deliveries of benzol, 
coal tar, and sulphate of ammonia, as well as dye-stuffs and medicines, 

5. Finally, Germany offers to put her entire merchant tonnage into a pool of 
the world’s shipping, to place at the disposal of her enemies a part of her 
freight space as part payment of reparation, and to build for them, in a series of 
years in German yards, an amount of tonnage exceeding their demands. 

6. In order to replace the river boats destroyed in Belgium and Northern 
France, Germany offers river craft from her own resources. 

7. Germany thinks that she sees an appropriate method for the prompt ful- 
fillment of her obligation to make reparations conceding participation in coal 
mines to insure deliveries of coal. 
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8. Germany, in accordance with the desires of the workers of the whole 
world, wishes to insure to them free and equal rights. She wishes to insure to 
them in the treaty of peace the right to take their own decisive part in the 
settlement of social policy and social protection. 

9. The German delegation again makes its demand for a neutral inquiry into 
the responsibility for the war and culpable acts in conduct. An impartial com- 
mission should have the right to investigate on its own responsibility the archives 
of all the belligerent countries and all the persons who took an important part 
in the war. 

Nothing short of confidence that the question of guilt will be examined 
dispassionately can leave the peoples lately at war with each other in the 
proper frame of mind for the formation of the League of Nations. 

These are only the most important among the proposals which we have to 
make. As regards other great sacrifices, and also as regards the details, the 
delegation refers to the accompanying memorandum and the annex thereto.4 

The time allowed us for the preparation of this memorandum was so short 
that it was impossible to treat all the questions exhaustively. A fruitful and 
illuminating negotiation could only take place by means of oral discussion. 
This treaty of peace is to be the greatest achievement of its kind in all history. 
There is no precedent for the conduct of such comprehensive negotiations by an 
exchange of written notes only. The feeling of the peoples who have made such 
immense sacrifices makes them demand that their fate should be decided by an 
open, unreserved exchange of ideas on the principle: “Quite open covenants of 
peace openly arrived at, after which there shall be no private international un- 
derstandings of any kind, but diplomacy shall proceed always frankly in the 
public view.” 

Germany is to put her signature to the treaty laid before her and to carry it 
out. Even in her need, justice for her is too sacred a thing to allow her to 
stoop to achieve conditions which she cannot undertake to carry out. Treaties of 
peace signed by the great Powers have, it is true, in the history of the last 
decades, again and again proclaimed the right of the stronger. But each of these 
treaties of peace has been a factor in originating and prolonging the world war. 
Whenever in this war the victor has spoken to the vanquished, at Brest-Litovsk 
and Bucharest, his words were but the seeds of future discord. The lofty aims 
which our adversaries first set before themselves in their conduct of the war, 
the new era of an assured peace of justice, demand a treaty instinct with a 
different spirit. Only the cooperation of all nations, a cooperation of hands and 
spirits, can build up a durable peace. We are under no delusions regarding the 
strength of the hatred and bitterness which this war has engendered, and yet the 
forees which are at work for a union of mankind are stronger now than ever 
they were before. The historic task of the Peace Conference of Versailles is to 
bring about this union. 

Accept, Mr. President, the expression of my distinguished consideration. 

Brockporrr-RANTZAU. 


4 Not printed herein. 
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Letter transmitting the reply of the Allies to the German observations on the 
draft Treaty of Peace.5 


Mr. PRESIDENT: 

The Allied and Associated Powers have given the most earnest consideration 
to the observations of the German Delegation on the draft Treaty of Peace. The 
reply protests against the peace on the ground both that it conflicts with 
the terms upon which the armistice of November 11, 1918, was signed, and 
that it is a peace of violence and not of justice. The protest of the German 
delegation shows that they fail to understand the position in which Germany 
stands today. They seem to think that Germany has only to “make sacrifices 
in order to attain peace,” as if this were but the end of some mere struggle for 
territory and power. The Allied and Associated Powers therefore feel it neces- 
sary to begin their reply by a clear statement of the judgment of the war which 
has been formed by practically the whole of civilized mankind. 

In the view of the Allied and Associated Powers, the war which began on 
August 1, 1914, was the greatest crime against humanity and the freedom of 
peoples that any nation, calling itself civilized, has ever consciously committed. 
lor many years the rulers of Germany, true to the Prussian tradition, strove 
for a position of dominance in Europe. They were not satisfied with that grow- 
ing prosperity and influence to which Germany was entitled, and which all other 
nations were willing to accord her, in the society of free and equal peoples. They 
required that they should be able to dictate and tyrannize over a subservient 
Europe, as they dictated and tyrannized over a subservient Germany. In order 
to attain their ends they used every channel through which to educate their own 
subjects in the doctrine that might was right in international affairs. They 
never ceased to expand German armaments by land and sea, and to propagate 
the falsehood that it was necessary because Germany’s neighbors were jealous of 
her prosperity and power, They sought to sow hostility and suspicion instead 
of friendship between nations. They developed a system of espionage and in- 
trigue which enabled them to stir up internal rebellion and unrest, and even to 
make secret offensive preparations within the territory of their neighbors whereby 
they might, when the moment came, strike them down with greater certainty 
and ease. They kept Europe in a ferment by threats of violence, and when they 
found that their neighbors were resolved to resist their arrogant will, they de- 
termined to assist their predominance in Europe by force. As soon as their 
preparations were complete, they encouraged a subservient ally to declare war 
on Serbia at forty-eight hours’ notice, a war involving the control of the Balkans, 
which they knew could not be localized and which was bound to unchain a general 
war. In order to make doubly sure, they refused every attempt at conciliation 
and conference until it was too late and the world war was inevitable for which 
they had plotted and for which alone among the nations they were adequately 
equipped and prepared. 

Germany’s responsibility, however, is not confined to having planned and 
started the war. She is no less responsible for the savage and inhuman manner in 
which it was conducted. Though Germany was itself the guarantor of Belgium, the 
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rulers of Germany violated, after a solemn promise to respect it, the neutrality 
of this unoffending people. Not content with this, they deliberately carried out 
a series of promiscuous shootings and burnings with the sole object of terrifying 
the inhabitants into submission by the very frightfulness of their action. ‘They 
were the first to use poisonous gas, notwithstanding the appalling suffering it 
entailed. They began the bombing and long-distance shelling of towns for no 
military object, but solely for the purpose of reducing the morale of their oppo- 
nents by striking at their women and children. They commenced the submarine 
campaign, with its piratical challenge to international law and its destruction 
of great numbers of innocent passengers and sailors in mid-ocean, far from 
succor, at the mercy of the winds and the waves, and the yet more ruthless sub- 
marine crews. They drove thousands of men and women and children with 
brutal savagery into slavery in foreign lands. They allowed barbarities to be 
practised against their prisoners of war from which the most uncivilized peoples 
would have recoiled. The conduct of Germany is almost unexampled in human 
history. The terrible responsibility which lies at her doors can be seen in the 
fact that not less than 7,000,000 dead lie buried in Europe, while more than 
20,000,000 others carry upon them the evidence of wounds and suffering, because 
Germany saw fit to gratify her lust for tyranny by resort to war. 

The Allied and Associated Powers believe that they will be false to those 
who have given their all to save the freedom of the world if they consent to treat 
this war on any other basis than as a crime against humanity and right. 

This attitude of the Allied and Associated Powers was made perfectly clear 
tft Germany during the war by their principal statesmen. It was defined by 
President Wilson in his speech of April 6, 1918, and explicitly and categorically 
accepted by the German people as a principle governing the peace: 

“Let everything that we say, my fellow-countrymen, everything that 
we henceforth plan and accomplish, ring true to this response, till the 
majesty and might of our concerted power shall fill the thoughts and 
utterly defeat the force of those who flout and misprize what we honor 
and hold dear. Germany has once more said that force, and force alone, 
shall decide whether justice and peace shall reign in the affairs of men, 
whether Right as America conceives it or Dominion as she conceives it 
shall determine the destinies of mankind. There is, therefore, but one 
response possible from us: Force, Force to the utmost, Force without stint 


or limit, the righteous and triumphant Force which shall make Right the 
law of the world, and cast every selfish dominion down in the dust.” 


It was set forth clearly in a speech of the Prime Minister of Great Britain, 
dated December 14, 1917: 


“There is no security in any land without certainty of punishment. 
There is no protection for life, property, or money in a state where the 
criminal is more powerful than the law. The law of nations is no excep- 
tion, and, until it has been vindicated, the peace of the world will always 
be at the merey of any nation whose professors have assiduously taught 
it to believe that no crime is wrong so long as it leads to the aggrandise- 
ment and enrichment of the country to which they owe alleviance. There 
have been many times in the history of the world criminal states. We are 
dealing with one of them now. And there will always be criminal states 
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until the reward of international crime becomes too precarious to make it 
profitable, and the punishment of international crime becomes too sure to 
make it attractive.” 


It was made clear also in an address of M. Clemenceau of September, 1918: 


“What do they [the French co ap want? What do we ourselves 
want? To fight, to fight victoriously and unceasingly, until the hour when 
the enemy shall understand that no compromise is possible between such 
crime and ‘justice.’ ” 


Similarly, Signor Orlando, speaking on October 3, 1918, declared: 


“We shall obtain peace when our enemies recognize that humanity has 
the right and duty to safeguard itself against a continuation of such 
causes as have brought about this terrible slaughter; and that the blood 
of millions of men calls not for vengeance, but for the realization of those 
high ideals for which it has been so generously shed. Nobody thinks of 
employing—even by way of legitimate retaliation—methods of brutal 
violence or of overbearing domination or of suffocation of the freedom of 
any people—methods and policies which made the whole world rise against 
the Central Powers. But, nobody will contend that the moral order can 
be restored simply because he who fails in his iniquitous endeavor de- 
clares that he has renounced his aim. Questions intimately affecting the 
peaceful life of nations, once raised, must obtain the solution which justice 
requires.” 


Justice, therefore, is the only possible basis for the settlement of the accounts 
of this terrible war. Justice is what the German delegation asks for, and says 
that Germany has been promised. ‘But it must be justice for all. There must 


bereaved that Europe might be freed from Prussian despotism. There must 
be justice for the peoples who now stagger under war debts which exceed 
£30,000,000,000 that liberty might be saved. There must be justice for those 
millions whose homes and land, ships and property German savagery has 
spoliated and destroyed. 

This is why the Allied and Associated Powers have insisted as a cardinal 
feature of the treaty that Germany must undertake to make reparation to the 
very uttermost of her power, for reparation for wrongs inflicted is of the essence 
of justice. That is why they insist that those individuals who are most clearly 
responsible for German aggression and for those acts of barbarism and inhu- 
manity which have disgraced the German conduct of the war must be handed 
over to a justice which has not been meted out to them at home. That, too, 
is why Germany must submit for a few years to certain special disabilities 
and arrangements. Germany has ruined the industries, the mines, and the ma- 
chinery of neighboring countries, not during battle, but with the deliberate and 
calculated purpose of enabling her own industries to seize their markets before 
their industries could recover from the devastation thus wantonly inflicted 
upon them. Germany has despoiled her neighbors of everything she could make 
use of or carry away. Germany has destroyed the shipping of all nations in 
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the high seas, where there was no chance of rescue for their passengers and 
crews. It is only justice that restitution should be made, and that these 
wronged peoples should be safeguarded for a time from the competition of a 
nation whose industries are intact and have even been fortified by machinery 
If these things are hardships for Germany, 


stolen from occupied territories. 
Somebody must 


they are hardships which Germany has brought upon herself. 
suffer for the consequences of the war. Is it to be Germany or the peoples 
she has wronged? 

Not to do justice to all concerned would only leave the world open to fresh 
calamities. If the German people themselves, or any other nation, are to be 
deterred from following the footsteps of Prussia; if mankind is to be lifted out 
of the belief that war for selfish ends is legitimate to any state; if the old era 
is to be left behind and nations as well as individuals are to be brought beneath 
the reign of law, even if there is to be early reconciliation and appeasements 
it will be because those responsible for concluding the war have*had the courage 
to see that justice is not deflected for the sake of convenient peace. 

It is said that the German revolution ought to make a difference and that 
the German people are not responsible for the policy of their rulers, whom they 
have thrown from power, The Allied and Associated Powers recognize and wel- 
It represents a great hope for peace and a new European 


come the change. 
itself, 


order in the future. But it cannot affect the settlement of the war 
The German revolution was stayed until the German armies had been defeated 
in the field, and all hope of profiting by a war of conquest had vanished. 
Throughout the war, as before the war, the German people and their repre- 
sentatives supported the war, voted the credits, subscribed to the war loans, 
obeyed every order, however savage, of their Government. They shared the 
responsibility for the policy of their Government, for at any moment, had they 
Had that policy succeeded they would 


willed it, they could have reversed it. 
welcomed the 


have acclaimed it with the same enthusiasm with which they 
outbreak of the war. They cannot now pretend, having changed their rulers 
after the war was lost, that it is justice that they should escape the conse- 
quences of their deeds. 

The Allied and Associated Powers therefore believe that the peace they 
have proposed is fundamentally a peace of justice. They are no less certain 
that it is a peace of right on the terms agreed. There can be no doubt as to 
the intentions of the Allied and Associated Powers to base the settlement of 
Europe on the principle of freeing oppressed peoples and redrawing national 
boundaries as far as possible in accordance with the will of the peoples con- 
cerned, while giving to each facilities for living an independent national and 
economic life. These intentions were made clear not only in President Wilson’s 
address to Congress of January 8, 1918, but in “the principles of settlement 
enunciated in his subsequent addresses,” which was the agreed basis of the 
peace. A memorandum on this point is attached to this letter.6 

Accordingly the Allied and Associated Powers have provided for the re- 
constitution of Poland as an independent state with “free and secure access to the 


6 Not printed herein. 


I 

bea 
2 
© 
‘ 


EDITORIAL COMMENT 549 


sea.” All “territories inhabited by indubitably Polish populations” have been 
accorded to Poland. All territory inhabited by German majorities, save for a 
few isolated towns and for colonies established on land recently forcibly expro- 
priated and situated in the midst of indubitably Polish territory, have been 
left to Germany. Wherever the will of the people is in doubt a plebiscite has 
been provided for, The town of Danzig has been constituted as a free city, so 
that the inhabitants are autonomous ard do not come under Polish rule, and 
form no part of the Polish state. Poland has been given certain economic rights 
in Danzig, and the city itself has been severed from Germany because in no 
other way was it possible to provide for that “free and secure access to the 
sea” which Germany has promised to concede, 

The German counter-proposals entirely conflict with the agreed basis of 
peace. They provide that great majorities of indisputably Polish population 
shall be kept under German rule. They deny secure access to the sea to a nation 
of over twenty million people, whose nationals are in the majority all the way 
to the coast, in order to maintain territorial connection between East and West 
Prussia, whose trade has always been mainly sea-borne. They cannot, therefore, 
be accepted by the Allied and Associated Powers. At the same time, in certain 
cases the German note has established a case for rectification which will be 
made, and in view of the contention that Upper Silesia, though inhabited by 
a two to one majority of Poles (1,250,000 to 650,000, 1910 German census), 
wishes to remain a part of Germany, they are willing that the question of 
whether or not Upper Silesia should form part of Germany or of Poland, should 
be determined by the vote of the inhabitants themselves. 

In regard to the Saar Basin, the régime proposed by the Allied and Associated 
Powers is to continue for fifteen years. This arrangement they considered neces- 
sary both to the general scheme for reparation, and in order that France may 
have immediate and certain compensation for the wanton destruction of her 
northern coal-mines. The district has been transferred not to French sover- 
eignty, but to the control of the Society of the League of Nations. This method 
has the double advantage that it involves no annexation, while it gives posses- 
sion of the coal-field to France and maintains the economic unity of the district, 
so important to the interests of the inhabitants. At the end of fifteen years the 
mixed population, which in the meanwhile will have had control of its own local 
affairs under the governing supervision of the League of Nations, will have 
complete freedom to decide whether it wishes union with Germany, union with 
France, or the continuance of the régime provided for in the treaty. 

As to the territories which it is proposed to transfer from Germany to 
Denmark and Belgium, some of these were robbed by Prussia by force, and in 
every case the transfer will only take place as the result of a decision of the 
inhabitants themselves, taken under conditions which will insure complete free- 
dom to vote. 

Finally, the Allied and Associated Powers are satisfied that the native in- 
habitants of the German colonies are strongly opposed to being again brought 
under Germany’s sway; and the record of German rule, the traditions of the 
German Government, and the use to which these colonies were put as bases 
from which to prey upon the commerce of the world, make it impossible for 
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the Allied and Associated Powers to return them to Germany, or to entrust 


to her the responsibility for the training and education of their inhabitants. 
For these reasons the Allied and Associated Powers are satisfied that their 
territorial proposals are both in accord with the agreed basis of peace and are 
necessary to the future peace of Europe. They are, therefore, not prepared to 
modify them except in the respects laid down. 


Arising out of the territorial settlement are the proposals in regard to inter 


national control of rivers. It is clearly in accord with the agreed basis of the 
peace that inland states should have secure access to the sea along rivers w 
are navigable to their territory. They believe that the arrangements they 
propose are vital to the free life of the inland states. They do not think that 
they are any derogation of the rights of the other riparian states. 

raged in a desperate 


according to the discredited doctrine that every state is engag 


struggle for ascendancy over its neighbors, no doubt such arrangements may be 
But if it be the ideal 


hich 


If viewed 


an impediment to the artificial strangling of a rival. 
that nations are to coéperate in the ways of commerce and peace 
natural and right. The provision for the presence of representatives « 


commissions 


they are 


f impor- 


tant non-riparian states on the commissions is security that the 
wvill consider the interests of all. A number of modifications, however, have 
been made in the original proposals, 

Under the heading of economie and financial clauses the German < 
Allied and Asso- 
and Associated 


lelegation 
appear to have seriously misinterpreted the proposals of the 
ciated Powers. There is no intention on the part of the Allied 


Powers to strangle Germany or to prevent her from taking her 
abides by the Treaty 


proper place 


in international trade and commerce. Provided that she 
of Peace, and provided also that she abandons those aggressive and exclusive 
traditions which have been apparent in her business no less than her political 
methods, the Allied and Associated Powers intend that Germany shall have fair 
treatment in the purchase of raw materials and the sale of goods, subject to 


those temporary provisions already mentioned in the interests of the nations 


ravaged and artificially weakened by German action. It is their desire that 
the passions engendered by the war should die as soon as possible, and that all 


nations should share in the prosperity which comes from the honest supply of 
mutual needs. They wish that Germany shall enjoy this prosperity like the 
rest, though much of the fruit of it must necessarily go for many years to 
come in making reparation to her neighbors for the damage she has done. In 
order to make their intention clear, a number of modifications have been made 
in the financial and economic clauses of the treaty. But the principles upon 
which the treaty is drawn must stand. 

The German delegation have greatly misinterpreted the reparation proposals 
of the treaty. These proposals confine the amounts payable by Germany to 
what is clearly justifiable under the terms of armistice in respect of damage 
eaused to the civilian population of the Allies by the aggression of Germany. 
They do not provide for that interference in the internal life of Germany by 
the Reparation Commission which is alleged. They are designed to make the 
payment of that reparation which Germany must make as easy and convenient 
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to both parties as possible, and they will be interpreted in that sense. The 
Allied and Associated Powers, therefore, are not prepared to modify them. 

But they recognize, with the German delegation, the advantage of arriving 
as soon as possible at the fixed and definite sum which shall be payable by 
Germany and accepted by the Allies. It is not possible to fix this sum today, 
for the extent of damage and the cost of repair have not yet been ascertained. 
They are, therefore, willing to accord to Germany all necessary and reasonable 
facilities to enable her to survey the devastated and damaged regions, and to 
make proposals thereafter within four months of the signing of the treaty for a 
settlement of the claims under each of the categories of damage for which she 
is liable. If within the following two months an agreement can be reached, the 
exact liability of Germany will have been ascertained. If agreement has not 
been reached by then, the arrangement as provided in the treaty will be executed. 

The Allied and Associated Powers have given careful consideration to the 
request of the German delegation that Germany should be admitted to the 
League of Nations as one of the conditions of peace. They are unable to accede 
to this request. The German revolution was postponed to the last moments 
of the war, and there is as yet no guarantee that it represents a permanent 
change. In the present temper of international feeling, it is impossible to expect 
the free nations of the world to sit down immediately in equal association with 
those by whom they have been so grievously wronged. To attempt this too soon 
would delay and not hasten that process of appeasement which all desire. But 
the Allied and Associated Powers believe that if the German people prove by 
their acts that they intend to fulfil the conditions of the peace, and that they 
have abandoned forever those aggressive and estranging policies which caused 
the war, and have now become a people with whom it is possible to live in 
neighborly good fellowship, the memories of the past years will speedily fade, 
and it will be possible at an early date to complete the League of Nations by 
the admission of Germany thereto, It is their earnest hope that this may be 
the case. They believe that the prospects of the world depend upon the close 
and friendly coéperation of all nations in adjusting international questions 
and promoting the welfare and progress of mankind. But the early entry of 
Germany into the League must depend principally upon the action of the 
German people themselves. 

In the course of its discussion of their economic terms and elsewhere, the 
German delegation has repeated its denunciation of the blockade instituted by 
the Allied and Associated Powers. Blockade is and always has been a legal 
and recognized method of war, and its operation has always been adopted to 
changes in international communications. If the Allied and Associated Powers 
have imposed upon Germany a blockade of exceptional severity, which through- 
out they have consistently sought to conform to the principles of international 
law, it is because of the criminal character of the war initiated by Germany 
and of the barbarous methods adopted by her in prosecuting it. 

The Allied and Associated Powers have not attempted to make a specific 
answer to all the observations made in the German note. The fact of that 
omission does not indicate, however, that they are even either admitted or open 
to discussion. 
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In conclusion, the Allied and Associated Powers must make it clear that 
this letter and the memorandum attached constitute their last word. They 
have examined the German observations and counter-propesals with earnest at- 
tention and care. They have, in consequence, made practical concessions in the 
Draft Treaty. But in its principles they stand by it. ‘They believe that it is 
not only a just settlement of the great war, but that it provides the basis upon 
which the peoples of Europe can live together in friendship and equality. At 
the same time it creates the machinery for the peaceful adjustment of all 
international problems by discussion and consent, and whereby the settlement 
of 1919 itself can be modified from time to time to suit new facts and new 
conditions as they arise. It is frankly not based upon a general condonation 
of the events of 1914-1918. It would not be a peace of justice if it were. But 
it represents a sincere and deliberate attempt to establish “that reign of law, 
based upon the consent of the governed, and sustained by the organized opinion 
of mankind,” which was the agreed basis of the peace. 

As such, the treaty in its present form must be accepted or rejected. The 
Allied and Associated Powers therefore require a declaration from the German 
delegation within five days that they are prepared to sign the treaty as now 
amended, If they declare within the period that they are prepared to sign the 
treaty as it stands, arrangements will be made for the immediate signature of 
the peace at Versailles. In default of such a declaration this communication 
constitutes the notification provided for in Article II of the Convention of 
February 16, 1919, prolonging the Armistice signed on November 11, 1918, and 
again prolonged by the Agreement of December 13, 1918, and January 16, 1919, 
the said Armistice will then terminate and the Allied and Associated Powers 
will take such steps as they think needful to enforce their terms. 


The more important modifications in the draft treaty which the 
Allies agreed to make were as follows: 

A plebiscite for Upper Silesia, with guarantees of coal from that 
region. 

Frontier rectifications in West Prussia. 

The omission of the third zone from the Schleswig plebiscite. 

A temporary increase of the permitted strength of the German 
army from 100,000 to 200,000. 

A declaration of intention to submit within a month of the treaty’s 
signature a list of those accused of violation of the laws and customs 
of war. 

An offer to codperate with a German Commission on Reparations 
and to receive suggestions for discharging the obligation. 

Certain detailed modifications in the financial, economic, and ports 
and waterways clauses, including the abolition of the proposed Kiel 
Canal Commission. 
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Assurance to Germany of membership in the League of Nations in 
the early future if she fulfils her obligations.’ 

According to the last paragraph of the Allied reply of June 16th, 
the treaty as modified was required to be accepted or rejected within 
five days. This period was later extended by two days, making the 
ultimatum expire on June 23d. Should the treaty not be accepted 
within that period, the armistice was to terminate and the Allied and 
Associated Powers would ‘‘take such steps as they think needful to 
enforce their terms.’’ 

The delivery of the ultimatum of the Allies produced a Cabinet 
crisis in Germany and a change in the Government. The original 
German Peace delegation left Versailles with the final terms of the 
Allies. In a note dated June 21, the day before the expiration of the 
time limit, and delivered on June 22d by a subordinate peace delegate, 
the German Government offered to sign the treaty with reservations. 
These reservations declined responsibility for any resistance by the 
inhabitants of districts separated from Germany by the treaty, or for 
the failure to carry out the economic and financial conditions, which 
Germany regarded as incapable of fulfilment. Germany declined to 
accept Articles 227-230 of the treaty under which she was required to 
admit responsibility for the war, to give up for trial German subjects 
accused of breaches of international law and acts contrary to the cus- 
toms of war, and a protest was lodged against taking away the German 
colonial possessions. The note proposed a declaration, to be made an 
integral part of the treaty, whereby within two years it was to be 
submitted to the Council of the League of Nations, before which Ger- 
man delegates would have the same rights and privileges as the 
representatives of the other contracting parties, for decision as to 
whether the conditions of the treaty impair the right of self-deter- 
mination of the German people and also whether they impair the free 
economic development of Germany on the basis of equality. 

A reply was delivered immediately by the Allies peremptorily 
stating that the time for discussion had passed, that they could accept 
or acknowledge no qualification or reservation, and must require of 
the German representatives an unequivocal decision as to their pur- 
pose to sign and accept as a whole, or not to sign and accept, the 
treaty as finally formulated. M. Clemenceau also stated that ‘‘after 
the signature the Allies and Associated Powers must hold Germany 


7 The New York Times, June 17, 1919. 
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responsible for the execution of every stipulation of the treaty.’’ This 
reply brought forth a further request from Germany for an extension 
of time for forty-eight hours in order to enable the new Cabinet to 
come into contact with the National Assembly. This request was like- 
wise promptly rejected, and on June 23d the German Government, 
‘‘vielding to superior force and without renouncing in the meantime 
its own view of the unheard of injustice of the peace conditions . . . 
declares that it is ready to accept and sign the peace conditions 
imposed. ”’ 

This declaration was followed by several days of uncertainty in 
the selection of German plenipotentiaries to sign the treaty. Finally 
on June 27th, Dr. Hermann Miiller, the Foreign Minister in the new 
German Government, and Dr. Johannes Bell, Minister of Colonics, 
arrived at Versailles, empowered to sign the treaty. The ceremony 
of signing took place the following day, June 28th, in the Hall of 
Mirrors in the Palace at Versailles, exactly five years to the day after 
the assassination of the Austrian Crown Prince at Serajevo, commonly 
regarded as the opening event in the Great War. 

The full English text of the treaty as signed is printed in the Sup- 
PLEMENT to this JOURNAL. 

The Treaty of Peace with Germany was presented to the United 
States Senate by President Wilson on July 10, 1919, for its advice and 
consent to ratification in accordance with the provisions of the Con- 
stitution of the United States. Departing from its custom of consider- 
ing treaties in executive session, the Senate convened in public session 
for the purpose of receiving the treaty and listening to the presenta- 
tion remarks of the President. 

The tasks which the circumstances of the war had created for 
settlement by the Peace Conference were summarized by President 
Wilson as follows :* 
Two great empires had been forced into political bankruptcy, and we were 
the receivers, Our task was not only to make peace with the Central Empires 
and remedy the wrongs their armies had done, 

The Central Empires had lived in open violation of many of the very rights 
for which the war had been fought, dominating alien peoples over whom they 
had no natural right to rule, enforcing, not obedience, but veritable bondage, 
exploiting those who were weak for the benefit of those who were masters and 
overlords only by force of arms. There could be no peace until the whole order 
of central Europe was set right. 


8 Senate Document No. 50, GCth Cong. Ist sess. 
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That meant that new nations were to be created—Poland, Czechoslovakia, 
Hungary itself. No part of ancient Poland had ever in any true sense become 
a part of Germany, or of Austria, or of Russia, Bohemia was alien in every 
thought and hope to the monarchy of which she had so long been an artificial 
part; and the uneasy partnership between Austria and Hungary had been one 
rather of interest than of kinship or sympathy. The Slavs whom Austria had 
chosen to force into her empire on the south were kept to their obedience by 
nothing but fear, Their hearts were with their kinsmen in the Balkans. These 
were all arrangements of power, not arrangements of natural union or associa- 
tion. It was the imperative task of those who would make peace and make it 
intelligently to establish a new order which would rest upon the free choice 
of peoples rather than upon the arbitrary authority of Hapsburgs or Hohen- 
zollerns. 

More than that, great populations bound by sympathy and actual kin to 
Rumania were also linked against their will to the conglomerate Austro-Hun- 
garian monarchy or to other alien sovereignties, and it was part of the task 
of peace to make a new Rumania as well as a new Slavic state clustering about 
Serbia. 

And no natural frontiers could be found to these new fields of adjustment 
and redemption. It was necessary to look constantly forward to other related 
tasks. The German colonies were to be disposed of. They had not been gov- 
erned; they had been exploited merely, without thought of the interest or even 
the ordinary human rights of their inhabitants, 

The Turkish Empire, moreover, had fallen apart, as the Austro-Hungarian 
had. It had never had any real unity. It had been held together only by 
pitiless, inhuman foree. Its peoples cried aloud for release, for succor from 
unspeakable distress, for all that the new day of hope seemed at last to bring 
within its dawn. Peoples hitherto in utter darkness were to be led out into 
the same light and given at last a helping hand. Undeveloped peoples and 
peoples ready for recognition, but not yet ready to assume the full responsibil- 
ities of statehood, were to be given adequate guarantees of friendly protection, 
guidance and assistance. 

And out of the execution of these great enterprises of liberty sprang oppor- 
tunities to attempt what statesmen had never found the way before to do; an 
opportunity to throw safeguards about the rights of racial, national and re- 
ligious minorities by solemn international covenant; an opportunity to limit 
and regulate military establishments where they were most likely to be mischie- 
vous; an opportunity to effect a complete and systematic internationalization 
of waterways and railways which were necessary to the free economic life of 
more than one nation and to clear many of the normal channels of commerce 
of unfair obstructions of law or of privilege; and the very welcome opportunity 
to secure for labor the concerted protection of definite international pledges of 


principle and practice. 


The principles upon which such a stupendous settlement was to 
be made, the President stated, had been formulated by the United 
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States—‘‘the principles upon which the armistice had been agreed 
to and the parleys of peace undertaken—and no one doubted that our 
desire was to see the Treaty of Peace formulated along the actual lines 
of those principles,’’ which ‘‘ were readily acceded to as the principles 
to which honorable and enlightened minds everywhere had been bred. 
They spoke the conscience of the world as well as the conscience of 


America.’’ ® 

But the President, after stating that ‘‘the problems with which 
the Peace Conference had to deal and the difficulty of laying down 
straight lines of settlement anywhere on a field on which the old lines 
of international relationship, and the new alike, followed so intricate 
a pattern and were for the most part cut so deep by historical cireum- 
stances which dominated action even where it would have been best 
to ignore or reverse them,’’ proceeded: 

Old entanglements of every kind stood in the way—promises which govern- 
ments had made to one another in the days when might and right were confused 
and the power of the victor was without restraint. Engagements which con 
templated any dispositions of territory, any extensions of sovereignty that 
might seem to be to the interest of those who had the power to insist upon 
them, had been entered into without thought of what the peoples concerned 
might wish or profit by; and these could not always be honorably brushed 
aside. It was not easy to graft the new order of ideas on the old, and some 
of the fruits of the grafting may, I fear, for a time be bitter. 


As the result of this cross current of politics and of interest, the 
President admitted that ‘‘the treaty . . . is not exactly what we 
would have written. It is probably not what any one of the national 
delegations would have written. But results have worked out which 
on the whole bear test. I think that it will be found that the compro- 
mises which were accepted as inevitable nowhere cut to the heart of 
any principle. The work of the Conference squares, as a whole, with 
the principles agreed upon as the basis of the peace as well as with 
the practical possibilities of the international situations which had 
to be faced and dealt with as facts.’’ 

Speaking of the terms of the treaty in so far as they affect the 
United States, the President stated that ‘‘in the settlements of the 
peace we have sought no special reparation for ourselves, but only 
the restoration of right and the assurance of liberty everywhere that 


® President Wilson’s fourteen points, to which he had reference, are printed 
in this JourNau for April, 1919, p. 161. 
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the effects of the settlement were to be felt. We entered the war as 
the disinterested champions of right and we interested ourselves in 
the terms of peace in no other eapacity.’’ 

The treaty was promptly referred to the Committee on Forcign 


Relations, where it is now under consideration. 
Gro. A. Fincu. 


INCURSIONS INTO MEXICO AND THE DOCTRINE OF HOT PURSUIT 


The pursuit in June of this year of Villa and his semi-political 
‘*bandits’’ across the Mexican border from United States territory by 
American troops has revived memories of Villa’s attack on Columbus, 
New Mexico, on March 9, 1916, and the inglorious check of our expedi- 
tionary forces into Mexico at Carrizal on June 21st of that year. 

It appears that in consequence of some shots fired into El Paso 
by Villistas in the course of an engagement with Carranzistas at El 
Juarez on June 16, 1919, American forces over 3,000 strong crossed 
to the Mexican side on the same night and returned to El Paso on 
June 17th with a number of cavalry horses and prisoners, after having 
driven the Villistas out of El Juarez to the desert beyond. 

Although General Caball had told General Gonzales that ‘‘there 
was no idea of invading Mexican sovereignty’’ and that our forces 
would withdraw as soon as possible (which was actually done), Gen- 
eral Aguillar, Carranza’s son-in-law, and ‘‘Confidential Ambassador 
to the United States,’’ protested, albeit mildly, against this ‘‘ violation 
of Mexican sovereignty’’ and insisted that the Mexican Government 
had not asked for aid of this sort from the United States. In reply, 
our State Department is stated to have made strong representations 
that Americans must be protected, and General Aguillar declared that 
the Mexican Government was satisfied and that the incident was closed. 

In itself this affair is of slight importance, but since a renewal of 
such instances may be expected in the future, it will be profitable to 
recall similar incursions and expeditions in our previous history, and 
examine the principles of international law by which they have been 
justified or advocated. 

In the first place, it should be noted that the expedition into the 
heart of Mexico which came to such a humiliating end in June, 1916, 


1 For discussions of this incident, see editorials in this JouRNAL, Vol. X, pp- 
337 ff, and Vol. XI, pp. 399 ff. 
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was of a very different sort than the recent incursion, and was in- 
spired by a much more serious cause. It will be recalled that the 
object of that ill-fated expedition was the capture of Villa, that it had 
been deliberately planned in consequence of an actual invasion of the 
United States by Villista forces, and that there was an attack on an 
American city, in the course of which a number of Americans were 
killed and American property was destroyed. It was not an instance 
of ‘‘hot pursuit’’ or what has sometimes been called the ‘‘hot trail.’’ 

The pursuit of predatory Indians and other marauders into Mex- 
ican territory is an old and oft-repeated story. As early as April 21, 
1836, in a memorandum to Mr. Gorostiza, the Mexican Minister, See- 
retary of State Forsyth, referring to the contest in Texas and much 
feared Indian hostilities, as also to the intention to send General 
Gaines to the frontier in order to protect United States territory, said: 
*‘Should the troops, in the performance of their duty, be advanced 
beyond the point Mexico might suppose was within the territory of 
the United States, the occupation of the position was not to be taken 
as an indication of any hostile feeling, or of a desire to establish a 
possession or claim not justified by the treaty of limits,’’ but only as 
‘‘nrecautionary and provisional,’’ to be ‘‘abandoned whenever 
the disturbances in that region should cease, they being the only 
motive for it.’’ 

In his reply of April 23d, Mr. Gorostiza maintained that the taking 
by General Gaines of any position ‘‘beyond the known limits of the 
United States’’ would ‘‘not only affect the rights of Mexico as an 
independent nation, but also injure its interests,’’ and that the hold- 
ing of ‘‘the position taken, even though it be included within the 
assigned limits of Mexico, until the disturbances in Texas should cease, 
would be equal to a real military occupation of a part of the territory 
of Mexico, and to indirect intervention in its domestic affairs.’’ 

On April 26th, Mr. Forsyth stated that his notice ‘‘was not in- 
tended to express the intention to occupy a post within the acknowl- 
edged, known limits of Mexico, but to apprize Mexico that if General 
Gaines should occupy a position supposed by each Government to be 
within its limits, that occupation would not be used either as the 
foundation of a claim or to strengthen a claim—the sole purpose being 
to enable this Government to do its duty to itself and to Mexico.’’ 

Mr. Gorostiza, on April 28th, diplomatically ‘‘expressed satisfac- 
tion that Mr. Forsyth’s opinion, as he understood it, coincided with 
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his own ‘on this eapital point, . . . that General Gaines’s troops will 
not take a position on any ground known to be beyond the limits of 
the United States; and as a natural consequence . . . that such posi- 
tion can in no ease be on ground previously possessed by Mexico, and, 
of course, within its known limits.’ ’’ 

On May 3d, Mr. Forsyth replied: ‘‘Except in case of necessity, 
General Gaines will not oceupy ground not indisputably within the 
limits of the United States. In case of necessity, whether the posses- 
sion of the ground he may oceupy is now or has heretofore been 
claimed by Mexico cannot be made a question by that officer; he will 
take it to perform his duties to the United States, and to fulfil the 
obligations of the United States to Mexico. The just and friendly 
purpose for which he does oceupy it (if he should do so), being before- 
hand explained to Mexico, it is expected will prevent either belief or 
suspicion of any hostile or equivocal design on his part. It is not 
intended to be the assertion of a right of property or possession.”’ 

On May 9th, however, Mr. Gorostiza protested against the order 
authorizing General Gaines, in ease of necessity, to advance his troops 
to Nacogdoches, which his instructions declared to be within the limits 
claimed by the United States, but which the Mexican Government 
regarded as involving a possible violation of Mexican territory. 

In a later communication, dated December 10, 1836, to Mr. Ellis, 
our Minister to Mexico, Mr. Forsyth stated his view of the principle 
of international law bearing on this subject, as follows: 


You will find no difficulty in showing to the Mexican Government that it rests 
upon principles of the law of nations, entirely distinct from those on which 
war is justified—upon the immutable principles of self-defence—upon the prin- 
ciples which justify decisive measures of precaution to prevent irreparable 
evil to our own or to a neighboring people. 

The grossness of the error of placing it on the right of war, as also the folly 
of relying upon that mode of redress, you can render obvious, by supposing that 
hostilities were, under present circumstances on the frontier, about to begin. 
Our fellow-citizens, of all ages and classes, are to be exposed to massacre, their 
property to destruction, and the whole frontier to be laid waste by those savages 
Mexico was bound to control. Until these evils happen, on Mr. Gorostiza’s theory, 
we have no right to take a position which will enable us to act with effect; and 
before we do act, according to our promises under Article XXXIII of the treaty, 
after the frontier has been desolated, we must demand redress of Mexico, wait 
for it to be refused, and then make war upon Mexico. We are quietly to suffer 
injuries we might prevent in the expectation of redress—redress from irreparable 
injuries from Mexico, who did not inflict them, but who was, from circumstances, 
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without the power to prevent, as she would be after they were inflicted, without 
the power to redress them. To make war upon Mexico for this involuntary 
failure to comply with her obligations, would be equivalent to an attempt to 
convert her misfortunes into crimes—her inability into guilt. 


A company of Mexican rangers having pursued into Mexico a band 
of Indians who had made an incursion into Texas, Mr. March, Secre- 
tary of State, on February 4, 1856, wrote to Mr. Almonte, Mexican 
Minister, saying: ‘‘If Mexican Indians whom Mexico is bound to 
restrain are permitted to cross its border and commit depredations in 
the United States, they may be chased across the border and then 
punished.’’ He also said: ‘‘If Indians whom the United States are 
bound to restrain shall, under the same circumstances, make a hostile 
incursion into Mexico, this Government will not complain if the 
Mexican forces who may be sent to repel them shall cross to this side 
of the line for that purpose, provided that in so doing they abstain 
from injuring the persons and property of citizens of the United 
States. ’’ 

On January 22, 1874, Secretary of State Fish also gave it as his 
opinion that an-incursion into the territory of Mexico for the purpose 
of dispersing a band of Indian marauders is, if necessary, not a vio- 
lation of the law of nations. 

After repeated raids by Mexicans and Indians into Texas, in a 
communication to General Sherman, dated June 1, 1877, Mr. Me- 


Crary, Secretary of War, gave the following instructions: 


The President desires that the utmost vigilance on the part of the military 
forces in Texas be exercised for the suppression of these raids. It is very de- 
sirable that efforts to this end, in so far at least as they necessarily involve 
operations on both sides of the border, be made with the coédperation of the 
Mexican authorities; and you will instruct General Ord, commanding in Texas, 
to invite such coéperation on the part of the local Mexican authorities, and to 
inform them that while the President is anxious to avoid giving offense to Mex- 
ico, he is nevertheless convinced that the invasion of our territory by armed and 
organized bodies of thieves and robbers to prey upon our citizens should not be 
longer endured, 

General Ord will at once notify the Mexican authorities along the Texas border, 
of the great desire of the President to unite with them in efforts to suppress this 
long-continued lawlessness. At the same time he will inform those authorities 
that if the Government of Mexico shall continue to neglect the duty of suppress- 
ing these outrages, that duty will devolve upon this Government, and will be 
performed, even if its performance should render necessary the occasional cross- 
ing of the border by our troops. You will, therefore, direct General Ord that 


é 
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in case the lawless incursions continue he will be at liberty, in the use of his own 
discretion, when in pursuit of a band of the marauders, and when his troops are 
either in sight of them or upon a fresh trail, to follow them across the Rio 
Grande, and to overtake and punish them, as well as retake stolen property taken 
from our citizens and found in their hands on the Mexican side of the line. 


Apparently these instructions were not wholly effective, for on 
August 13, 1878, Mr. Evarts, then Secretary of State, wrote to Mr. 
Foster, our Minister to Mexico, as follows: 


The first duty of a government is to protect life and property. This is a 
paramount obligation. For this governments are instituted, and governments 
neglecting or failing to perform it become worse than useless. This duty the 
Government of the United States has determined to perform to the extent of 
its power toward its citizens on the border. It is not solicitous, it never has been, 
about the methods or ways in which that protection shall be accomplished, whether 
by formal treaty stipulation or by informal convention; whether by the action of 
judicial tribunals or that of military forces. Protection in fact to American 
lives and property is the sole point upon which the United States are tenacious. 
In securing it they have a right to ask the co-operation of their sister Republic. 
So far, the authorities of Mexico, military and civil, in the vicinity of the border 
appear not only to take no steps to effectively check the raids or punish the 
raiders, but demur and object to steps taken by the United States... 

I am not unmindful of the fact that, as you have repeatedly reported, there 
is reason to believe that the Mexican Government really desires to check these 
disorders. According to the views you have presented, its statesmen are be- 
lieved to be sagacious and patriotic, and well disposed to comply with all inter- 
national obligations. But, as you represent, they encounter, or apprehend that 
they may encounter, a hostile public feeling adverse to the United States, espe- 
cially in these border localities, thwarting their best intentions and efforts. It 
is greatly to be regretted that such a state of perverted public feeling should 
exist. But its existence does not exonerate the Mexican Government from any 
obligation under international law. Still less does it relieve this Government 
from its duties to guard the welfare of the American people. The United States 
Government cannot allow marauding bands to establish themselves upon its 
borders with liberty to invade and plunder United States territory with impunity, 
and then, when pursued, to take refuge across the Rio Grande under protection 
of the plea of the integrity of the soil of the Mexican Republic. 

An agreement with Mexico was finally reached July 29, 1882, 
which provided for the crossing of the frontier by the armed forces 
of either country in pursuit of hostile Indians.* 

2See I Malloy, pp. 1144-45. For other agreements with Mexico relating to 
this subject, see Jbid., 1157, 1158, 1162, 1170, 1171 and 1177. 

For the correspondence pertaining to these matters, see II Moore’s Digest, pp. 
418 ff; I Wharton’s Digest, pp. 229 ff. For further information as to Indian 


raids into Mexico and Cansda, see II Moore, pp. 434 ff. 
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The right to cross the border in order to prevent the violation of 
territorial sovereignty was also maintained by Great Britain, and 
admitted by the United States Government, in the case of the Caroline, 
an American steamboat which was being used by Canadian insurgents 
and their American sympathizers to transport recruits and military 
supplies from Schlosser, N. Y., on the American side of the Niagara 
River, to Navy Island, the headquarters of the insurgents, during the 
Canadian insurrection in the winter of 1837-8. This island, through 
which ran the boundary line of the United States and Canada, was 
located in the middle of the Niagara River. It was believed that the 
Caroline would be used also to transport the expedition from Navy 
Island to the Canadian shore. On the night of December 29, 1837, 
she was seized by Canadian forces at Schlosser, N. Y., and set adrift 
over the Niagara Falls. 

Daniel Webster, then Secretary of State, contended, however, that 
to justify the conduct of the Canadian authorities, England must 
show a ‘‘necessity of self-defense, instant, overwhelming, and leaving 
no choice of means and no moment for deliberations. . . . ’’ <As 
Westlake says: ‘‘This was good law, except as to the emergency’s 
leaving no moment for deliberation, which seems to imply, but which 
was not intended to imply, that the act was one which deliberation 


would condemn.’”’ 


The doctrine of ‘‘hot pursuit,’? when applied on the high seas, 
based on the right of protection and self-defense, in case of neces- 
sity, has found considerable support from authorities on international 


law. 
For example, Bluntschli says: 


When the crew of a vessel has committed an offense on land or in territorial 
waters of another state, and is pursued by the justice of such a state, the’ pursuit 
of this vessel may be continued outside the territorial waters into the free sea. 

But when the vessel has escaped this pursuit, it cannot be attacked on the 
high sea by the vessels of another state.4 


3 International Law, Pt. I, 2d ed., p. 313. For the case of the Caroline, see 
especially II Moore’s Digest, § 217, pp. 409 ff. See also III Moore’s Interna- 
tional Arbitrations, 2419 ff; General Scott, Autobiography, I, pp. 305-317; Hall, 
7th ed., pp. 323-4; Hershey, Essentials, p. 145 n.; Lawrence, 5th ed., Principles, 
§ 229, p. 610; Snow, Cases, pp. 177-8; and I Westlake, pp. 313-14. 

4 Le droit interntional codifié, 3d ed., Art. 342. 


EDITORIAL COMMENT 


Rivier declares: 


The territorial jurisdiction in coastal waters is susceptible of >xtension to the 
high seas by virtue of a right of pursuit practiced for a long time by Great 
Britain and the United States which may be considered as accepted by consent 
of nations. When a vessel or its crew, having committed an infraction in terri- 
torial waters, seeks to evade punishment by taking to the open sea, the vessels 
of the [injured] state may pursue it into the high seas and bring it back by 


force.5 


Hall (7th ed., p. 258) ineludes among exceptions to the rule of 
territorial jurisdiction the case where ‘‘ persons on board a ship lying 
in or passing through foreign waters commit acts forbidden by 
the territorial law’’; in which ease, he says, ‘‘the local authorities may 
pursue the offending vessel into the open sea in order to vindicate 


their jurisdiction.’’ 

Again, says Hall (p. 266): 

Tt has been mentioned that when a vessel, or some one on board her, while 
within foreign territory commits an infraction of its laws, she may be pursued 
into the open seas, and there arrested. It must be added that this can only 
be done when the pursuit is commenced while the vessel is still within the 
territorial waters or has only just escaped from them. ‘The reason for the per- 
mission seems to be that pursuit under these circumstances is a continuation 
of an act of jurisdiction which has been begun, or which but for the accident 
of immediate escape would have been begun, within the territory itself, and 
that it is necessary to permit it in order to enable the territorial jurisdiction 
to be efficiently exercised. The restriction of the permission within the bounds 
stated may readily be explained by the abuses which would spring from a right 
to waylay and bring in ships at a subsequent time, when the identity of the vessel 
or of the persons on board might be doubtful. 


Westlake (I, 2d ed., p. 177) speaks of the ‘‘perhaps doubtful ex- 
ception’’ to the ‘‘exclusive authority of the state of the flag in the 
open sea’’ for the ‘‘ease of pursuit lawfully commenced in territorial 
waters and continued without interruption in the open sea.’’ But he 
cites in support of this exception the fact that ‘‘this extension of 
the right of the territorial state was voted unanimously by the In- 
stitute of International Law in 1894,’’ and remarks that the right of 
pursuit is ‘‘necessary to the effective administration of justice and 
to the secure enjoyment of fishery rights in times of peace.’’ He 
also cites with apparent approval Sir Charles Russell’s argument 


5 Principes, I, p. 151. 
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before the Behring Sea arbitrators that ‘‘there is a general consent 
on the part of nations to the action of a state pursuing a vessel 
under such circumstances [an offence against municipal law commit- 
ted within territorial waters], out of its territorial waters and on to 
the high sea.’’ He takes issue with the eminent advocate’s state- 
ment that ‘‘it is not a strict right by international law, but something 
which nations will stand by and see done, and not interpose if they 
think that the particular person has been endeavoring to commit a 
fraud against the laws of a friendly Power....’’ He adds: ‘“‘In 
our sense of that word there can be no such thing as international 
law, if it does not exist in a case in which a general consent to it on 
the part of nations is admitted.’’ 

Woolsey (6th ed., § 58, p. 71) remarks: 

For a crime committed in port a vessel may be chased into the high seas and 
there arrested, without a suspicion that territorial rights have been violated, 
while to chase a criminal across the borders and seize him on foreign soil is a 


gross offense against sovereignty. 


Under the heading ‘‘So-Called Right of Pursuit,’’ Oppenheim 
(Vol. I, 2d ed., p. 336) says: 


Tt is a universally recognised customary rule that men-of-war of a littoral 
state can pursue into the open sea, seize and bring back into a port for trial any 
foreign merchantman that has violated the law whilst in the territorial waters 
of the state in question. But such pursuit into the open sea is permissible onl) 
if commenced while the merchantman is still in the said territorial waters or has 
only just escaped thence, and the pursuit must stop as soon as the merchantman 
passes into the maritime belt of a foreign state. 


The Institute of International Law unanimously adopted the fol- 
lowing among its resolutions of 1894: 


The littoral state has the right to continue on the high seas a pursuit com- 
menced in the territorial sea, and to arrest and judge the ship which has broken 
its laws within its waters. In case, however, of capture on the high sea, the 
fact shall be notified without delay to the state of which the ship carries the 
flag. The pursuit must be interrupted as soon as the ship enters the territorial 
sea of its own country or of a third Power. The right to pursue is at an end 
as soon as the ship has entered a part of its own country or a third Power.¢ 


The publicist who seems to deal most fully with this subject is 


¢See Art. 8, p. 33, 13 Annuaire. 
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Piggott.”. Owing to this fact we take the liberty of quoting from him 


in extenso: 


Stated broadly, the principle is that when an offence has been committed 
within the jurisdiction, by a foreign as well as a British ship, and she gets away 
to sea, she may be pursued on the high sea, captured, and brought in to be dealt 
with according to law. We have here a direct exercise of force—usually by the 
Executive independent of any legislative warrant, though the principle may be 
embodied in legislation—upon the high sea. The condition is that the pursuit 
should be started immediately, that it should be “hot pursuit”; but this con- 
dition being satisfied, there appears to be no limit of space or time during which 
it may continue. The pursuit may be continued the high seas over, but pre- 
sumably stopping when the escaping vessel enters the area over which a foreign 
nation exercises its legislative jurisdiction, 

But why is this “hot pursuit” justified? Why does it not violate the freedom 
of the sea? The answer must be found in the nature of the offence. And for this 
reason: it is certain that the law, confined as it is to a purely territorial opera- 
tion, may in ordinary cases be evaded by escape to a foreign country. It is cer- 
tain, too, that if an offender, though taken red-handed, escape on board a foreign 
ship, he cannot be pursued beyond low-water mark, however hotly: the remedy, 
as indicated above, then lies in extradition. But the case can hardly be the same 
where the ship participates actively in the rescue. The difference then, if hot 
pursuit of ships is justified, must lie in the nature of the offence committed. 

The two familiar examples of the application of the principle are offences 
against the revenue laws, or against the fishery laws, committed within the 
revenue or the fishery waters respectively. In these cases there is authority both 
in practice and judicial opinion, that hot pursuit outside those areas on to the 
high sea would be justified, and the seizure upheld as consistent with the law of 
nations. (Story, J., the Marianna Flora.) 

From the nature of the offences the ship would be used by the master for 
the commission of the offence, and pursuit and seizure are probably justified where 
the penalty is confiscation of the ship. For this an analogy is to be found 
(though, indeed, it may be no more than fanciful), in the case of hot pursuit 
of wild animals. The temporary property which is recognized in wild animals 
which have been confined is maintained during escape, if they are immediately 
pursued beyond the preserve. And it may be that where an offence has been com- 
mitted for which the penalty is confiscation, the law regards the property of the 
State in the ship as having been so far created, that it may be preserved by 
immediate pursuit beyond the jurisdiction. 


The principle of hot pursuit applies as well to breaches of the law in force 
in the territorial waters as to offences committed in harbour or in the waters 
of the dominion. It has in fact a very special application to the territorial 


7 Nationality, Vol. II, p. 35-40. 
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waters, for it fills one of the gaps left in the protection of the national rights 
by the fact that these waters are not part of the realm. Breaches of revenue and 
fishery laws are more often than not committed in shore by small boats, the 
ship herself lying off in the territorial waters. In such a case, the seizure of 
the ship would undoubtedly be justified on the ground that the boats are the 
dependencies of ship, and that therefore she is herself constructively guilty of 
having committed the offence. 

The territorial waters have been specially referred to, as the question has a 
practical bearing on what may be called the legal status of these waters. Put 
the rule here suggested is obviously not limited to them; the ship’s boats may 
themselves be operating in territorial waters, and the ship lying some miles out 
to sea. 

There seems, however, to be one manifest condition attached to such a seizure: 
that there should be some overt act of the ship in relation to the offence, showing 
her participation in it: thus, that she was superintending the operations of 
her boats, and was, in fact, their base or point d’appui. 

Active participation in the offence is probably the essential to seizure, and 
not the mere fact that the boats belong to the ship. Suppose, for example, boats 
belonging to a vessel had been seized for sealing in Dominion waters, the ship 
herself being at the time twenty miles away fishing on her own account. The 
seizure of the ship by a cruiser, in consequence of information by telegraphy 
that her boats had been captured, could scarcely be justified. This brings us 
back to the simple case with which we started. The case is in fact a corollary 
of what has gone before. Certain conditions being fulfilled in regard to her 
relation to her boats, a vessel not actually in the waters is regarded as con 
structively within those limits: then the law as to seizure of vessels for offences 
committed within those limits must apply: that is to say, she may be seized at 


once, or she may be pursued on to the high sea. 


We also have the high authority of Justice Story, voicing what 
appears to have been the unanimous opinion of the Supreme Court in 
the ease of the Marianna Flora (1826, 11 Wheaton, p. 1), to the effect 
that ‘‘ American ships, offending against our own laws, may be seized 
upon the ocean, and foreign ships, thus offending within our terri- 
torial jurisdiction may be pursued and seized upon the ocean, and 
brought into our ports for adjudication’’; and ‘‘where an aggression 
was committed by a foreign armed merchant vessel, on a public armed 
ship of the United States, under these circumstances, and a combat 


ensued, upon mutual misapprehension and mistake, the commander 
of the publie ship was held exempt from costs and damages, for sub- 
duing, seizing and bringing into a port of this country for adjudica- 
tion, the offending vessel.’’ ® 


8 These citations are from the head-notes to this case. 
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But there are a number of authorities who disapprove of the doc- 
trine of ‘‘hot pursuit’’ on the high seas. 

Thus, in a note to Wheaton on ‘‘ Municipal Seizures Beyond the 
Marine League’’ (8th ed., No. 108, p. 260) Dana concludes: ‘‘It 
may be said that the principle is settled, that municipal seizures can- 
not be made, for any purpose, beyond territorial waters.’’ 

Field also lays it down as a rule of international law that ‘‘an 
inmate of a foreign ship who commits an infraction of the criminal 
law of a nation within its territory cannot be pursued beyond its 
territory into any port of the high seas.® 

In the discussion of the Hovering Acts, Phillimore remarks: 


Nevertheless, it cannot be maintained as a sound proposition of international 
law that a seizure for purposes of enforcing municipal law can be lawfully 
made beyond the limits of the territorial waters, though in these hovering cases 
judgments have been given in favour of seizures made within a limit fixed by 
municipal law, but exceeding that which has been agreed upon by international 
law. Such a judgment, however, could not have been sustained if the foreign 
state whose subject’s property had been seized had thought proper to interfere. 
Unless, indeed, perhaps, in a particular case, where a state had put in force, 
or at least enacted, a municipal law of its own, like that of the foreign state 
under which its subject’s property had been seized. It is at least quite intelligible 
why such a state would not interfere on behalf of its subject. My observation 
does not deny to the neutral, in time of war, the right to complain of and pos- 
sibly to prevent the hovering of belligerent ships so near her coasts and ports 
as manifestly to menace and alarm vessels homeward or outward bound. . . .19 


And similarly Twiss strongly disapproves of the exercise for 
any reason whatever of national maritime jurisdiction beyond the 
marine league.” 

This negative view appears also at first sight to be supported by 
the great judicial authority of Chief Justice Marshall. In Rose v. 
Himely (1808, 4 Cranch, 241) C. J. Marshall, supported by the ma- 
jority of his associates of the Supreme Court, held that ‘‘a seizure 
beyond the limits of the territorial jurisdiction for breach of munici- 
pal regulations, is not warranted by the law of nations.’’ It has been 
claimed (Taylor, § 248) that Rose v. Himely was overruled by Hud- 
son v. Guestier (1810, 6 Cranch, 281). This was the opinion of Chief 
Justice Marshall himself, but the report of the latter case leaves this 
9 International Code, 2d ed., art. 626, pp. 426-7. 

10 Commentaries, 3d ed., Vol. I, p. 276. 
11 Law of Nations . . . in Time of Peace, § 190. 
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point doubtful.?? Rose v. Himely is certainly in conflict with certain 
views previously expressed by Marshall in Church v. Hubbart (1804, 
2 Cranch, 187, and Scott’s Cases, 343). But the real purport of the 
latter decision was that ‘‘the court did not undertake to pronounce 
judicially, in a suit on a private contract (a policy of insurance) 
that a seizure of an American vessel made at four leagues, by a for- 
eign power, was void.’’ 

There is at least one famous case in which, it was claimed, the pur- 
suit was continued and capture made in territorial waters. 

In 1891, the Jtata, an armed transport in the service of Chilean 
insurgents, was accused of violating the neutrality laws of the United 
States. According to one version, she was pursued by American 
naval forees from San Diego, California, to Iquique, Chile, where she 
was surrendered to Admiral McCann under duress,'* but without 
resistance. Assuming the facts to be as stated, the majority of the 
commissioners appointed to adjust claims between the United States 
and Chile, according to the convention of August 2, 1892, declared: 
‘After an examination of many authorities on international law 
and numerous decisions of courts, we are of opinion that the United 
States committed an act for which they are liable in damages and 
for which they should be held to answer.’’** But it appears that this 
decision was made on the basis of a demurrer on the part of the 
United States, and the facts were that the Jtata was never pursued 
into Chilean waters and that her surrender on the part of the Chilean 
authorities was voluntary.*® 

Thus it will be seen that the authorities are divided on the ques- 
tion as to the validity of ‘‘hot pursuit’’ on the high seas, although it 
must be admitted that the weight of authority favors the doctrine 
and that the practice has the sanction of at least Anglo-American 
custom. 

Of course, it is evident that the analogy between ‘‘hot pursuit’’ 

12See also Dana’s note 108 to Wheaton, 8th ed., § 179, pp. 259-60, and 
I Moore, Digest, § 151, p. 729. 

13 For this version of the facts of the case, see the South American Steamship 
Co. v. United States, in United States and Chilean Claims Commission, Vol. I, 
No. 18, passim. For the violations of neutrality of which the Jtata had been 
guilty, see U. S. ». Trumbull (1891), 48 Fed. Rep. 99, and Scott, 731. 


14JII Moore’s International Arbitrations, p. 3070. 
15 See United States and Chilean Claims Commission (1901), Decision No. 


21, pp. 209 ff. 
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at sea and on land is very imperfect, since the high seas constitute 
an international highway and lie outside the jurisdiction of any single 
state. However, the provocation and the necessity of self-defence and 
protection may be even greater on land than at sea. In any case, 
there is ample precedent for the practice of ‘‘hot pursuit’’ in our 
past relations with Mexico. 


Amos 8. HERSHEY. 
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CURRENT NOTES 
Tue LEAGUE of NATIONS 


ADDRESS OF PRESIDENT WILSON ON PRESENTING THE DRAFT OF THE 
COVENANT OF THE LEAGUE OF NATIONS TO THE THIRD PLENARY 
SESSION OF PEACE CONFERENCE AT PARIS,’ FEBRUARY 14, 1918 


Mr. CuarrMAN: I have the honor and I esteem it the very great 
privilege of reporting in the name of the commission constituted by 
this Conference on the formulation of a plan for the League of 
Nations. I am happy to say that it is a unanimous report, a unani- 
mous report from the representatives of fourteen nations—the United 
States, Great Britain, France, Italy, Japan, Belgium, Brazil, China, 
Czecho-Slovakia, Greece, Poland, Portugal, Roumania, and Serbia. I 
think it will be serviceable and interesting if I, with your permission, 
read the document as the only report we have to make. 


[President Wilson read the original draft as printed in the Supplement 


to this Journal, April, 1919, p. 113. During the reading, the President 
made the following oral explanatory interpolations.] 


After the second paragraph of Article XV: 


I pause to point out that a misconception might arise in connection 
with one of the sentences I have just read: “If any party shall refuse so 
to comply, the council shall propose the measures necessary to give effect 
to the recommendation.” A case in point, a purely hypothetical case, is 
this: Suppose that there is in the possession of a particular Power a 
piece of territory or some other substantia] thing in dispute to which 
it is claimed that it is not entitled. Suppose that the matter is submitted 
to the Executive Council for a recommendation as to the settlement of 
the dispute, diplomacy having failed; and suppose that the decision is in 
favor of the party which claims the subject-matter of dispute as against 
the party which has the subject-matter in dispute. Then, if the party in 
possession of the subject-matter in dispute merely sits still and does noth- 
ing, it has accepted the decision of the Council, in the sense that it makes 
no resistance;, but something must be done to see that it surrenders the 
subject-matter in dispute. In such a case, the only case contemplated, 


1 Addresses of President Wilson on First Trip to Europe. Washington: 
Government Printing Office. 1919. pp. 47 et seg. 
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it is provided that the Executive Council may then consider what steps 
may be necessary to oblige the party against whom judgment has gone 
to comply with the decisions of the Council. 


Before Article XIX: 


Let me say before reading Article XIX, that before being embodied in 
this document it was the subject-matter of a very careful discussion by 
representatives of the five greater parties, and that their unanimous con- 
clusion in the matter is embodied in this article. 


It gives me pleasure to add to this formal reading of the result 
of our labors that the character of the discussion which occurred at 
the sittings of the commission was not only of the most constructive 
but of the most encouraging sort. It was obvious throughout our dis- 
cussions that, although there were subjects upon which there were 
individual differences of judgment, with regard to the method by 
which our objects should be obtained, there was practically at no point 
any serious difference of opinion or motive as to the objects which 
we were seeking. Indeed, while these debates were not made the 
opportunity for the expression of enthusiasms and sentiments, I think 
the other members of the commission will agree with me that there 
was an undertone of high resolve and of enthusiasm for the thing we 
were trying to do, which was heartening throughout every meeting; 
because we felt that in a way this Conference had entrusted to us 
the expression of one of its highest and most important purposes, to 
see to it that the concord of the world in the future with regard to 
the objects of justice should not be subject to doubt or uncertainty ; 
that the codperation of the great body of nations should be assured 
from the first in the maintenance of peace upon the terms of honor 
and of the strict regard for international obligation. The compulsion 
of that task was constantly upon us, and at no point was there shown 
the slightest desire to do anything but suggest the best means to 
accomplish that great object. There is very great significance, there- 
fore, in the fact that the result was reached unanimously. Fourteen 
nations were represented, among them all of those Powers which 
for convenience we have called the great Powers, and among the rest 
a representation of the greatest variety of circumstance and interest. 
So that I think we are justified in saying that it was a representative 
group of the members of this great Conference. The significance of 
the result, therefore, has that deepest of all meanings, the union of 
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wills in a common purpose, a union of wills which cannot be resisted, 
and which I dare say no nation will run the risk of attempting to 
resist. 

Now, as to the character of the document. While it has consumed 
some time to read this document, I think you will see at once that 
it is, after all, very simple, and in nothing so simple as in the structure 
which it suggests for the League of Nations—a body of delegates, an 
executive council, and a permanent secretariat. When it came to 
the question of determining the character of the representation in 
the Body of Delegates, we were all aware of a feeling which is cur- 
rent throughout the world. Inasmuch as I am stating it in the 
presence of official representatives of the various Governments here 
present, including myself, I may say that there is a universal feeling 
that the world can not rest satisfied with merely official guidance. 
There reached us through many channels the feeling that if the de- 
liberative body of the League was merely to be a body of officials 
representing the various Governments, the peoples of the world would 
not be sure that some of the mistakes which preoccupied officials had 
admittedly made might not be repeated. It was impossible to con- 
ceive a method or an assembly so large and various as to be really 
representative of the great body of the peoples of the world, because, 
as I roughly reckon it, we represent as we sit around this table more 
than twelve hundred million people. You can not have a representa- 
tive assembly of twelve hundred million people, but if you leave it 
to each government to have, if it pleases, one or two or three repre- 
sentatives, though only a single vote, it may vary its representation 
from time to time, not only, but it may originate the choice of its 
several representatives, if it should have several, in different ways. 
Therefore, we thought that this was a proper and a very prudent 
concession to the practically universal opinion of plain men every- 
where that they wanted the door left open to a variety of represen- 
tation instead of being confined to a single official body with which 
they might or might not find themselves in sympathy. 

And you will notice that this body has unlimited rights of dis- 
cussion—I mean of discussion of anything that falls within the field 
of international relationship—and that it is specially agreed that 
war or international misunderstandings or anything that may lead 
to friction and trouble is everybody’s business, because it may affect 
the peace of the world. And in order to safeguard the popular power 
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so far as we could of this representative body, it is provided, you will 
notice, that when a subject is submitted, not to arbitration, but to 
discussion by the Executive Council, it can, upon the initiative of 
either one of the parties to the dispute, be drawn out of the Executive 
Council onto the larger forum of the general Body of Delegates, 
because throughout this instrument we are depending primarily and 
chiefly upon one great force, and that is the moral force of the public 
opinion of the world—the cleansing and clarifying and compelling 
influences of publicity—so that intrigues can no longer have their 
coverts, so that designs that are sinister can at any time be drawn 
into the open, so that those things that are destroyed by the light 
may be properly destroyed by the overwhelming light of the universal 
expression of the condemnation of the world. 

Armed force is in the background of this program, but it is in the 
background, and if the moral foree of the world will not suffice, the 
physical foree of the world shall. But that is the last resort, because 
this is intended as a constitution of peace, not as a league of war. 

The simplicity of the document seems to me to be one of its chief 
virtues, because, speaking for myself, I was unable to foresee the 
variety of circumstances with which this League would have to deal. 
I was unable, therefore, to plan all the machinery that might be 
necessary to meet differing and unexpected contingencies. There- 
fore, I should say of this document that it is not a straitjacket, but 
a vehicle of life. A living thing is born, and we must see to it that 
the clothes we put upon it do not hamper it—a vehicle of power, but 
a vehicle in which power may be varied at the discretion of those 
who exercise it and in. accordance with the changing circumstances 
of the time. And yet, while it is elastic, while it is general in its 
terms, it is definite in the one thing that we were called upon to make 
definite. It is a definite guarantee of peace. It is a definite 
guarantee by word against aggression. It is a definite guarantee 
against the things which have just come near bringing the whole 
structure of civilization into ruin. Its purposes do not for a moment 
lie vague. Its purposes are declared and its powers made un- 
mistakable. 

It is not in contemplation that this should be merely a league 
to secure the peace of the world. It is a league which can be used 
for codperation in any international matter. That is the significance 
of the provision introduced concerning labor. There are many 
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ameliorations of labor conditions which ean be affected by conference 
and discussion. I anticipate that there will be a very great useful- 
ness in the Bureau of Labor which it is contemplated shall be set 
up by the League. While men and women and children who work 
have been in the background through long ages, and sometimes seemed 
to be forgotten, while governments have had their watchful and sus- 
picious eyes upon the maneuvers of one another, while the thought 
of statesmen has been about structural action and the large transae- 
tions of ecommerce and of finance, now, if I may believe the picture 
which I see, there comes into the foreground the great body of the 
laboring people of the world, the men and women and children upon 
whom the great burden of sustaining the world must from day to 
day fall, whether we wish it to do so or not; people who go to bed 
tired and wake up without the stimulation of lively hope. These 
people will be drawn into the field of international consultation and 
help, and will be among the wards of the combined governments of 
the world. There is, I take leave to say, a very great step in advance 
in the mere conception of that. 

Then, as you will notice, there is an imperative article concerning 
the publicity of all international agreements. Henceforth no member 
of the League can claim any agreement valid which it has not regis- 
tered with the Secretary General, in whose office, of course, it will 


be subject to the examination of anybody representing a member of 

the League. And the duty is laid upon the Secretary General to 

publish every document of that sort at the earliest possible time. I 

suppose most persons who have not been conversant with the business 


of foreign offices do not realize how many hundreds of these agree- 
ments are made in a single year, and how difficult it might be to 
publish the more unimportant of them immediately—how uninterest- 
ing it would be to most of the world to publish them immediately— 
but even they must be published just so soon as it is possible for the 
Seeretary General to publish them. 

Then there is a feature about this covenant which to my mind 
is one of the greatest and most satisfactory advances that have been 
made. We are done with annexations of helpless people, meant in 
some instances by some Powers to be used merely for exploitation. 
We recognize in the most solemn manner that the helpless and unde- 
veloped peoples of the world, being in that condition, put an obliga- 
tion upon us to look after their interests primarily before we use 
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them for our interest; and that in all cases of this sort hereafter it 
shall be the duty of the League to see that the nations who are as- 
signed as the tutors and advisers and directors of those peoples shall 
look to their interest and to their development before they look to 
the interests and material desires of the mandatary nation itself. 
There has been no greater advance than this, gentlemen. If you look 
back upon the history of the world you will see how helpless peoples 
have too often been a prey to Powers that had no conscience in the 
matter. It has been one of the many distressing revelations of recent 
years that the great Power which has just been happily defeated put 
intolerable burdens and injustices upon the helpless people of some 
of the colonies which it annexed to itself; that its interest was rather 
their extermination than their development; that the desire was to 
possess their land for European purposes, and not to enjoy their 
confidence in order that mankind might be lifted in those places to 
the next higher level. Now, the world, expressing its conscience in 
law, says there is an end of that. Our consciences shall be applied 
to this thing. States will be picked out which have already shown that 
they can exercise a conscience in this matter, and under their tutelage 
the helpless peoples of the world will come into a new light and into 
a new hope. 

So I think that I can say of this document that it is at one and 
the same time a practical document and a humane document. There 
is a pulse of sympathy in it. There is a compulsion of con- 
science throughout it. It is practical, and yet it is intended to 
purify, to rectify, to elevate. And I want to say that, so far as 
my observation instructs me, this is in one sense a belated docu- 

mt. I believe that the conscience of the world has long been 
prepared to express itself in some such way. We are not just 
now discovering our sympathy for these people and our interest 
in them. We are simply expressing it, for it has long been felt, and 
in the administration of the affairs of more than one of the great 
states represented here—so far as I know, of all the great states 
that are represented here—that humane impulse has already ex- 
pressed itself in their dealings with their colonies whose peoples were 
yet at a low stage of civilization. We have had many instances of 
colonies lifted into the sphere of complete self-government. ‘his is 
not the discovery of a principle. It is the universal application of a 
principle. It is the agreement of the great nations which have tried 
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to live by these standards in their separate administrations to unite 
in seeing that their common force and their common thought and 
intelligence are lent to this great and humane enterprise. I think it 
is an oceasion, therefore, for the most profound satisfaction that this 
humane decision should have been reached in a matter for which the 
world has long been waiting and until a very recent period thought 
that it was still too early to hope. 

Many terrible things have come out of this war, gentlemen, but 
some very beautiful things have come out of it. Wrong has been 
defeated, but the rest of the world has been more conscious than it 
ever was before of the majesty of right. People that were suspicious 
of one another can now live as friends and comrades in a single 
family, and desire to do so. The miasma of distrust, of intrigue, is 
cleared away. Men are looking eye to eye and saying, ‘‘We are 
brothers and have a common purpose. We did not realize it before, 
but now we do realize it, and this is our covenant of fraternity 


and friendship.’’ 


EXTRACT FROM THE ADDRESS OF THE PRESIDENT OF THE UNITED STATES TO 
THE SENATE RELATIVE TO THE SECTION OF THE TREATY OF PEACE 
WITH GERMANY DEALING WITH THE LEAGUE OF NATIONS, 

JULY 10, 1919 


In all quarters of the world old established relationships had been 
disturbed or broken and affairs were at loose ends, needing to be 
mended or united again, but could not be made what they were before. 
They had to be set right by applying some uniform principle of 
justice or enlightened expediency. And they could not be adjusted 
by merely prescribing in a treaty what should be done. New states 
were to be set up which could not hope to live through their first 
period of weakness without assured support by the great nations that 
had consented to their creation and won for them their independence. 
Ill-governed colonies could not be put in the hands of governments 
which were to act as trustees for their people and not as their masters 
if there was to be no common authority among the nations to which 
they were to be responsible in the execution of their trust. Future 
international conventions with regard to the control of waterways, 
with regard to illicit traffic of many kinds, in arms or in deadly drugs, 
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or with regard to the adjustment of many varying international ad- 
ministrative arrangements, could not be assured if the treaty were 
to provide no permanent common international agency, if its execu- 
tion in such matters was to be left to the slow and uncertain processes 
of codperation by ordinary methods of negotiation. 

If the Peace Conference itself was to be the end of codperative 
authority and common counsel among the governments to which the 
world was looking to enforce justice and give pledges of an enduring 
settlement, regions like the Saar basin could not be put under a 
temporary administrative régime which did not involve a transfer of 
political sovereignty and which contemplated a final determination 
of its political connections by popular vote to be taken at a distant 
date; no free city like Danzig could be created which was, under elab- 
orate international guarantees, to accept exceptional obligations with 
regard to the use of its port and exceptional relations with a state of 
which it was not to form a part; properly safeguarded plebiscites 
could not be provided, for where populations were at some future 
date to make choice what sovereignty they would live under; no ecer- 
tain and uniform method of arbitration could be secured for the 
settlement of anticipated difficulties of final decision with regard to 
many matters dealt with in the treaty itself; the long-continued super- 
vision of the task of reparation which Germany was to undertake to 
complete within the next generation might entirely break down; the 
reconsideration and revision of administrative arrangements and re- 
strictions which the treaty prescribed, but which it was recognized 
might not prove of lasting advantage or entirely fair if too long en- 
forced would be impracticable. 

The promises governments were making to one another about the 
way in which labor was to be dealt with, by law not only but in fact 
as well, would remain a mere humane thesis if there was to be no 
common tribunal of opinion and judgment to which liberal statesmen 
could resort for the influences which alone might secure their re- 
demption. A league of free nations had become a practical necessity. 
Examine the treaty of peace and you will find that everywhere 
throughout its manifold provisions its framers have felt obliged to 
turn to the League of Nations as an indispensable instrumentality for 
the maintenance of the new order it has been their purpose to set up 
in the world—the world of civilized men. 

That there should be a League of Nations to steady the counsels 
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and maintain the peaceful understandings of the world, to make, not 
treaties alone, but the accepted principles of international law as 
well, the actual rule of conduct among the governments of the world, 
had been one of the agreements accepted from the first as the basis 
of peace with the Central Powers. The statesmen of all the belligerent 
countries were agreed that such a league must be created to sustain 
the settlements that were to be effected. But at first I think there was 
a feeling among some of them that, while it must be attempted, the 
formation of such a league was perhaps a counsel of perfection which 
practical men, long experienced in the world of affairs, must agree 
to very cautiously and with many misgivings. 

It was only as the difficult work of arranging an all but universal 
adjustment of the world’s affairs advanced from day to day from one 
stage of conference to another that it became evident to them that 
what they were seeking would be little more than something written 
upon paper, to be interpreted and applied by such methods as the 
chances of politics might make available if they did not provide a 
means of common counsel which all were obliged to accept, a common 
authority whose decisions would be recognized as decisions which all 
must respect. 

And so the most practical, the most skeptical among them turned 
more and more to the league as the authority through which inter- 
national action was to be secured, the authority without which, as 
they had come to see it, it would be difficult to give assured effect 
either to this treaty or to any other international understanding upon 
which they were to depend for the maintenance of peace. The fact 
that the Covenant of the League was the first substantive part of the 
treaty to be worked out and agreed upon, while all else was in solu- 
tion, helped to make the formulation of the rest easier. The Confer- 
ence was, after all, not to be ephemeral. The concert of nations was 
to continue, under a definite Covenant which had been agreed upon 
and which all were convinced was workable. They could go forward 
with confidence to make arrangements intended to be permanent. 
The most practical of the conferees were at last the most ready to 
refer to the League of Nations the superintendence of all interests 
which did not admit of immediate determination, of all administrative 
problems which were to require a continuing oversight. What had 
seemed a counsel of perfection had come to seem a plain counsel of 
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necessity. The League of Nations was the practical statesman’s hope 
of success in many of the most difficult things he was attempting. 

And it had validated itself in the thought of every member of the 
Conference as something much bigger, much greater every way, than 
a mere instrument for carrying out the provisions of a particular 
treaty. It was universally recognized that all the peoples of the world 
demanded of the Conference that it should create such a continuing 
concert of free nations as would make wars of aggression and spolia- 
tion such as this that has just ended forever impossible. A ery had 
gone out from every home in every stricken land from which sons 
and brothers and fathers had gone forth to the great sacrifice that 
such a sacrifice should never again be exacted. It was manifest why 
it had been exacted. It had been exacted because one nation desired 
dominion and other nations had known no means of defense except 
armaments and alliances. War had lain at the heart of every ar- 
rangement of the Europe—of every arrangement of the world—that 
preceded the war. Restive peoples had been told that fleets and 
armies, which they toiled to sustain, meant peace; and they now knew 
that they had been lied to; that fleets and armies had been maintained 
to promote national ambitions and meant war. They knew that no 
old policy meant anything else but force, foree—always foree. And 
they knew that it was intolerable. Every true heart in the world, 
and every enlightened judgment demanded that, at whatever cost of 
independent action, every government that took thought for its people 
or for justice or for ordered freedom should lend itself to a new pur- 
pose and utterly destroy the old order of international polities. 
Statesmen might see difficulties, but the people could see none and 
could brook no denial. A war in which they had been bled white to 
beat the terror that lay concealed in every Balance of Power must 
not end in a mere victory of arms and a new balance. The monster 
that had resorted to arms must be put in chains that could not be 
broken. The united power of free nations must put a stop to aggres- 
sion, and the world must be given peace. If there was not the will 
or the intelligence to accomplish that now, there must be another and 
a final war and the world must be swept clean of every power that 
could renew the terror. 

The League of Nations was not merely an instrument to adjust 
and remedy old wrongs under a new treaty of peace; it was the only 
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hope for mankind. Again and again had the demon of war been cast 
out of the house of the peoples and the house swept clean by a treaty 
of peace; only to prepare a time when he would enter in again with 
spirits worse than himself. The house must now be given a tenant 
who could hold it against all such. Convenient, indeed indispensable, 
as statesmen found the newly planned League of Nations to be for 
the execution of present plans of peace and reparation, they saw it in 
a new aspect before their work was finished. They saw it as the main 
object of the peace, as the only thing that could complete it or make 
it worth while. They saw it as the hope of the world, and that hope 
they did not dare to disappoint. Shall we or any other free people 
hesitate to accept this great duty? Dare we reject it and break the 
heart of the world? 


LETTER OF HONORABLE ELIHU ROOT TO HONORABLE WILL H. HAYS 
REGARDING THE COVENANT OF THE LEAGUE OF NATIONS 


New York, March 29, 1919. 


The Honorable Witt H. Hays, 
Chairman, ete. 


Dear Sir: I have received your letter of March 24 and I give 
you herewith at perhaps inordinate length my views regarding the 
proposed convention for a League of Nations. 

I am sure that all of us earnestly desire that there shall be an 
effective international organization to preserve the peace of the world, 
and that our country shall do its full share toward the establishment 
and maintenance of such an organization. I do not see much real 
controversy about that among the American people, either between 
parties, or within parties, or otherwise. 

There is, however, a serious question whether the particular pro- 
posed agreement which is now under discussion by the Peace Con- 
ference in Paris under the title a ‘‘Constitution of a League of 
Nations’’ will accomplish that end in its present form, and whether 
it cannot be made more effective and free from objection. <A careful 
study of the paper under the urging of intense interest in the sub- 
ject has led me to the conclusion that a large part of its provisions 
will be of great value, but that it has very serious faults, which may 


CURRENT NOTES 581 


lead to the ultimate failure of the whole scheme unless they are 
remedied, and some faults which unnecessarily and without any 
benefit whatever to the project tend to embarrass and hinder the 
United States in giving its full support to the scheme. 

I think there should be several very important amendments to 
the agreement. 

This seems to be the general view. Mr. Taft, who joined the 
President in advocating the agreement, says it ought to be amended, 
almost as strongly as his former Secretary of State, Senator Knox, 
says the same thing. When Mr. Lodge and Mr. Lowell had their 
great debate in Boston both said the agreement ought to be amended. 

A discussion of the merits and faults of the scheme with a view 
to amendment is now the regular order of business. It was to give 
an opportunity for such a discussion that the paper was reported 
to the Paris Conference and made public by the committee that 
prepared it. 

At the time of the report, Lord Robert Cecil, who represented 
Great Britain in the committee, said: ‘‘I rejoice very much that 
the course which has been taken this afternoon has been pursued. 
It seems to me a good omen for the great project in which we are 
engaged that before its final completion it should have been pub- 
lished to the world and laid before all its people for their service 
and for their eriticism.’’ 

Signor Orlando, who represented Italy, said: ‘‘We all expect 
from the discussion and development of the present act a renewal of 
the whole world, but, as the present debate has for its object to bring 
the whole scheme before the publie opinion of the world, I wish to 
bring to that debate my personal contribution.’’ 

M. Leon Bourgeois, who represented France in the committee, 
said: ‘‘Lord Robert Cecil has said we now present to the Conference 
and to the world the result of our work, but we do not present it as 
something that is final, but only as the result of an honest effort to be 
diseussed and to be examined not only by this Conference, but the 
publie opinion of the world.”’ 

At that very time M. Bourgeois suggested an amendment about 
which I shall say something presently, and he went on to say: ‘‘The 
observations we have made on some points will, we hope, be of some 
value in the further discussions, since we are at the beginning of the 
examination of the whole plan.”’ 
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These gentlemen represented all the great Allies by whose side 
we have been fighting in Europe, and it is plain that they expected 
and wished that the scheme which they had reported should be sub- 
jected to- public discussion and criticism in their own countries and 
in ours. It is also plain that they saw no reason why the proposed 
agreement should be rushed through in such haste that there would 
not be an opportunity for public discussion and criticism and for 
communicating the results to the Conference. 

Under our Constitution it is the business of the Senate to take 
the lead in such a discussion, to compare the different opinions ex- 
pressed in the several States and to draft in proper form the amend- 
ments which the public judgment seems to call for. It is unfortunate 
that the Senate has not been permitted to perform that duty in this 
ease. It seems to me that the Senate ought to have been convened 
for that purpose immediately after the 4th of March. In addition to 
the regular and extra sessions of Congress the Senate has been con- 


vened separately in special session forty-two times since it was first 
organized, ordinarily to confirm a few appointments or pass on unim- 
portant treaties, never for any reason more important than exists now. 

There is a special reason why the Senate should consider this 
proposed agreement. Ordinarily treaties are negotiated by ambassa- 


dors, ministers, or delegates, and their work is supervised and cor- 
rected if need be by the President and Secretary of State at Wash- 
ington, who from their different points of view frequently see things 
the actual negotiators overlook. In this case, since the President 
himself is negotiating the treaty in Paris, there is no one in Wash- 
ington to supervise the negotiation, and there is no one with authority 
to give the negotiators the benefit of independent official judgment, 
unless the Senate is to perform that function. 

This situation throws upon the people of the country the duty 
to answer the expectations of the Conference by studying and dis- 
cussing and expressing their opinions on the various provisions of 
the proposed agreement, and to make their expressions of opinion 
heard the best way they can. 

The avowed object of the agreement is to prevent future wars. 
That is what interests us. We are not trying to get anything for 
ourselves from the Paris Conference. We are not asking any help 
from the other nations who are in the Conference, but we would like 
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to do our part toward preventing future wars. How does the pro- 
posed scheme undertake to do that? 

To answer that question one must call to mind the conditions to 
which the scheme is to be applied. 

All the causes of war fall in two distinct classes. 

One class consists of controversies about rights under the law of 
nations and under treaties. In a general way these are described as 
justiciable or judicial questions. They are similar to the questions 
between individuals which courts are all the time deciding. They 
cover by far the greater number of questions upon which controversies 
between nations arise. 

For more than half a century the American Government has been 
urging upon the world the settlement of all such questions by arbitra- 
tion. *residents Grant, Arthur, Harrison, Cleveland, McKinley, 
Roosevelt and Taft strongly approved the establishment of a system 
of arbitration in their messages to Congress. Thirty years ago our 
Congress adopted a resolution requesting the President to invite nego- 
tiations with every other Government ‘‘to the end that any differ- 
ences or disputes arising between the two Governments which cannot 
be adjusted by diplomatie agency may be referred to arbitration and 
be peaceably adjusted by such means.’’ 

President MeKinley in his first inaugural declared: ‘‘The ad- 
justment of difficulties by judicial methods rather than foree of arms 
has been recognized as the leading feature of our foreign policy 
throughout our entire national history.’’ 

We have illustrated the benefits of this method of settling dis- 
putes by the Alabama arbitration in 1872, the Bering Sea arbitration 
in 1893, the Alaska boundary tribunal in 1903, the North Atlantic 
fisheries arbitration in 1910. 

The two great international conferences at The Hague in 1899 
and in 1907 established a permanent court of arbitration and rules 
of procedure. They also made great progress in agreeing upon and 
codifying the rules of international law which this court was to 
administer. 

There was a weakness in the system devised by The Hague Con- 
ference. It was that arbitration of these justiciable questions was 
not made obligatory, so that no nation could bring another before 
the court unless the defendant was willing to come, and there was 
no way to enforce a judgment. 
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But the public opinion of the world grew. Nations began to make 
obligatory treaties of arbitration with one another. Hundreds of 
such treaties were made. The United States made some thirty such 
treaties with most of the principal countries in the world agreeing 
absolutely to arbitrate questions arising under international law and 


upon the interpretation of treaties. 

A strong opinion arose in favor of establishing an international 
court composed of judges who would devote their entire time to the 
business of the court. The Second Hague Conference adopted a plan 
for such a court, and while Mr. Knox was Secretary of State he 
negotiated a treaty with the other great Powers for its effective estab- 
lishment. It became evident that the world was ready for obligatory 
arbitration of justiciable questions. : 

After the great war began the American ‘‘League to Enforce 
Peace,’’ at the head of which are Mr. Taft and Mr. Lowell, made the 
first plank in its platform that ‘‘ All justiciable questions arising be- 
tween the signatory Powers not settled by negotiation shall—subject 
to the limitation of treaties—be submitted to a judicial tribunal for 
hearing and judgment, ete.’’ 

A similar group in Great Britain, of which Lord Bryce was a 
leading spirit, made the first plank in its platform the following: 


The signatory Powers to agree to refer to the existing Permanent Court of 
Arbitration at the Hague, or to the Court of Arbitral Justice proposed at the 
Second Hague Conference, if and when such court shall be established, or to 
some other arbitral tribunal, all disputes between them (including those affecting 
honor and vital interests) which are of a justiciable character, and which the 
Powers concerned have failed to settle by diplomatic methods. 


And both of these groups proposed to provide for enforcing the 
judgments of the court by economic pressure or by force. 

The other class of disputes which give rise to war consists of 
clashes between conflicting national policies, as distinguished from 
claims of legal right. They do not depend upon questions of law 
or treaty, but upon one nation or ruler undertaking to do something 
that another nation or ruler wishes to prevent. 

Such questions are a part of international politics. They are 
similar to the questions as to which our courts say ‘‘ This is a political 
question, not a judicial question, and we have no concern with it.’’ 
The question whether Russia should help Servia when Austria in- 
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vaded Servia in July, 1914, is an illustration. Our own Monroe 
Doctrine is another illustration. That is not an assertion of any 
legal right, but it is a declaration that certain acts will be regarded 
as dangerous to the peace and safety of the United States and there- 
fore unfriendly. 

Such questions are continually arising in Europe and the Near 
East, and the way in which the European countries have been in the 
habit of dealing with them has been to bring about a conference of 
the representatives of the different nations to discuss the subject 
and find some way of reconciling the differences, or of convincing the 
parties to the dispute that it would not be safe for them to break 
the peace. 

For example, in 1905, when the German Emperor’s dramatic 
challenge of the policy of France as to Morocco had made war seem 
probable, the Algeciras Conference was brought about largely by the 
influence of President Roosevelt and that conference resulted in 
preventing war. In 1912, when the Balkan wars had brought Europe 
apparently to the verge of universal war, the Ambassadors of all 
the great Powers met in London and the result of their conference 
was to avert war. So, in the last week of July, 1914, Sir Edward 
Grey tried to bring about another conference for the purpose of avert- 
ing the great war in which we have been engaged, but Germany re- 
fused to attend the conference, and she refused because she meant 
to bring on the war, and knew that if she attended a conference it 
would become practically impossible for her to do so. 

The weak point about this practice of international conferences 
in times of danger was that they were left solely to the initiative of 
the individual nations; that nobody had a right to call a conference 
and nobody was bound to attend one. 

The great and essential thing about the plan contained in this 
‘‘Constitution for a League of Nations’’ is that it makes interna- 
tional conferences on political questions compulsory in times of 
danger; that it brings together such conferences upon the eall of 
officers who represent all the Powers and makes it practically im- 
possible for any nation to keep out of them. 

This effect is produced by the provisions of Article 15, relating 
to the submission of disputes to the Executive Council of the League 
or upon demand of either party to the Body of Delegates. Article 
15 is the central and controlling article of the agreement. Putting 
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out of consideration for the moment Article 10, which relates to a 
mutual guarantee of territory, Articles 8 and 9, which relate to the 
reduction of armaments, and Article 19, which relates to mandataries, 
all the other important articles in the agreement are designed to 
make effective the conference of the Powers resulting from the sub- 
mission of a dispute upon a question of policy under Article 15. 

Especially important among these ancillary articles is Article 11, 
which declares war or threat of war to be a matter of concern to 
the whole League; Article 12, which prohibits going to war without 
the submission of the dispute and without allowing time for its settle- 
ment, or contrary to a unanimous recommendation of the Executive 
Council or an award of arbitrators (if there shall have been an arbi- 
tration), and Article 16, which provides for enforcing the provisions 
of Article 12 by economic boycott or, should the Powers choose to 
do so, by military force. 

I think these provisions are well devised and should be regarded 
as free from any just objection, so far as they relate to the settlement 
of the political questions at which they are really aimed. The pro- 
visions, which, taken together, accomplish this result, are of the highest 
value. They are developed naturally from the international practice 
of the past. They are a great step forward. They create an insti- 
tution through which the public opinion of mankind, condemning 
unjust aggression and unnecessary war, may receive, effect, and exert 
its ._power for the preservation of peace, instead of being dissipated 
in fruitless protest or lamentation. The effect will be to make the 
sort of conference which Sir Edward Grey tried in vain to get for 
the purpose of averting this great war obligatory, inevitable, auto- 
matic. I think everybody ought to be in favor of that. 

I repeat that this scheme for the settlement of political questions 
such as brought about the present war is of very great practical 
value and it would be a sad thing if this opportunity for the estab- 
lishment of such a safeguard against future wars should be lost. 

This plan of automatic conference, however, is accompanied by 


serious defects. 
The scheme practically abandons all effort to promote or main- 


tain anything like a system of international law or a system of arbi- 
tration, or of judicial settlement, through which a nation can assert 
its legal rights in lieu of war. It is true that Article 13 mentions 
arbitration and makes the parties agree that whenever a dispute 
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arises ‘‘which they recognize to be suitable for submission to arbitra- 
tion,’’ they will submit it to a court ‘‘agreed upon by the parties.’’ 
That, however, is merely an agreement to arbitrate when the parties 
choose to arbitrate, and it is therefore no agreement at all. It puts 
the whole subject of arbitration back where it was twenty-five 
years ago. 

Instead of perfecting and putting teeth into the system of arbitra- 
tion provided for by The Hague Conventions it throws those conven- 
tions upon the serap heap. By covering the ground of arbitration 
and prescribing a new test of obligation it apparently by virtue of 
the provisions of Article 25 abrogates all the two hundred treaties 
of arbitration by which the nations of the world have bound them- 
selves with one another to submit to arbitration all questions arising 
under international law, or upon the interpretation of treaties. 

It is to be observed that neither the Executive Council nor the 
Body of Delegates to whom disputes are to be submitted under Article 
15 of the agreement is in any sense whatever a judicial body or an 
arbitral body. Its function is not to decide upon anybody’s right. 
It is to investigate, to consider and to make recommendations. It is 
bound to recommend what it deems to be expedient at the time. It 
is the states which act and not the individuals. The honorable obliga- 
tion of each member is a political obligation as the representative 
of a state. 

This is a method very admirable for dealing with political ques- 
tions; but it is wholly unsuited to the determination of questions of 
right under the law of nations. It is true also that Article XIV 
mentions a Court of International Justice, and provides that the 
Executive Council should formulate plans for such a court, and that 
this court shall when established be competent to determine matters 
which the parties recognize as suitable for submission to it. There 
is no agreement or direction that such a court shall be established 
or that any questions shall be submitted to it. 

International law is not mentioned at all, except in the preamble, 
no method is provided, and no purpose is expressed to insist upon 
obedience to law, to develop the law, to press forward agreement 
upon its rules and recognition of its obligations. All questions of 
right are relegated to the investigation and recommendation of a 
political body to be determined as matters of expediency. 

I confess I cannot see the judgment of three generations of the 
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wisest and best of American statesmen concurred in by the wisest 
and the best of all our allies thus held for naught. I believe with 
them that—necessary as may be the settlement of political questions 
upon grounds of expediency—it is also necessary to insist upon rules 
of international conduct founded upon principles, and that the true 
method by which publie right shall be established to control the 
affairs of nations is by the development of law and the enforcement 
of law according to the judgments of impartial tribunals. I should 
have little confidence in the growth or permanence of an interna- 
tional organization which applied no test to the conduct of nations 
except the expediency of the moment. 

The first change which I should make in this agreement accord- 
ingly- would be to give effectiveness to the judicial settlement of in- 
ternational disputes upon questions of right—upon justiciable or 
judicial questions—by making the arbitration of such questions 
obligatory under the system established by The Hague Conferences, 
or before the proposed Court of Arbitral Justice, or, if the parties 
prefer in any particular case, before some specially constituted 
tribunal; putting the whole world upon the same footing in that 
respect that has been created between the United States and practi- 
cally every nation now represented in Paris, by means of the special 
treaties which we have made with them. The term ‘‘Justiciable 
Questions’’ should be carefully defined, so as to exclude all questions 
of policy, and to describe the same kind of questions the Supreme 
Court of the United States has been deciding for more than a century. 

When that is done the reference to arbitration in Article XII 
will have some force and effect instead of being as it is now—a 
mere idle form. 

The second change which I think should be made is to provide for 
a general conference followed by regular conferences at stated inter- 
vals to discuss, agree upon and state in authentic form the rules of 
international law, so that the development of law may go on, and 
arbitral tribunals may have continually a more perfect system of 
rules of right conduct to apply in their decisions. 

I send you herewith drafts of two suggested amendments designed 
to accomplish these results. 

The distinction between the treatment of questions of legal right 
and questions of policy which I have drawn above has an important 
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of disputes. 

So far as the determination of justiciable questions arising under 
the law of nations or under treaties is concerned, we ought to be 
willing to stand on precisely the same footing with all ‘other nations. 
We should be willing to submit our legal rights to judicial decision, 
and to abide by the decision. We have shown that we are willing 
to do that by the numerous treaties that we have made with the 
greater part of the world agreeing to do that, and we should be willing 
to have the same thing provided for in this general agreement. 

With regard to questions of policy, however, some different con-_ 
siderations are apparent. 

In determining the extent of our participation in the political 
affairs of the Old World, we ought to be satisfied that a sufficient 
affirmative reason exists for setting aside to that extent the long 
established policy of the United States to keep the Old and the New 
World from becoming entangled in each other’s affairs and embroiled 
in each other’s quarrels. Just so far as such a reason exists, we ought 
to go, but no further. 

We have to start in the consideration of such a subject with the 
words of Washington’s Farewell Address: ‘‘Europe has a set of 
primary interests which to us have none or a very remote relation. 
Hence, she must be engaged in frequent controversies, the causes of 
which are essentially foreign to our concerns. Hence, therefore, it 
nust be unwise in us to implicate ourselves by artificial ties in the 
ordinary vicissitudes of her polities, or the ordinary combinations 
and collisions of her friendships or enmities.’’ And Jefferson’s advice 
to Monroe: ‘‘Our first and fundamental maxim should be never to 
entangle ourselves in the broils of Europe; our second, never to suffer 
Europe to intermeddle with cis-Atlantie affairs.’’ 

Unquestionably, the Old and the New World have come into 
much more intimate relations since the time of Washington and Jef- 
ferson, and they have many more interests in common. Nevertheless, 
the basis of the expressions I have quoted remains in substance. The 
people of the United States have no direct interest in the distribution 
of territory in the Balkans, or the control of Morocco, and the peoples 
of Europe have no direct interest in the questions between Chile and 
Peru, or between the United States and Colombia. Based upon this 
fact, the Monroe Doctrine has hitherto kept the Old World and the 
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New in two separate fireproof compartments so that a conflagration 
in one did not extend to the other. 

There never was a time when the wisdom of the Monroe Doctrine 
for the preservation of peace and safety of the United States was more 
evident than it is now. Some facile writers of late have pronounced 
the doctrine obsolete and useless, but I know of no experienced and 
responsible American statesman who has ever taken that view, and 
I cannot help feeling that such a view results from insufficient ac- 
quaintance with the subject. 

There has, however, arisen in these days for the American people 
a powerful secondary interest in the affairs of Europe coming from 
the fact that war in Europe and the Near East threatens to involve 
the entire world, and the peaceable nations of Europe need outside 
help to put out the fire, and keep it from starting again. That help 
to preserve peace we ought to give, and that help we wish to give. 

In agreeing to give it, the following considerations should be 
observed : 

We are not asking, and do not need, any help from the nations 
of the Old World for the preservation of peace in America, nor is 
any American nation asking for such help. The difficulties, the 
disturbing conditions, the dangers that threaten, are all in the affairs 
of Europe and the Near East. The real reason for creating a League 
of Nations is to deal with those difficulties and dangers, not with 
American affairs. It is, therefore, wholly unnecessary for the pur- 
pose of the League that purely American affairs should be included 
within the scope of the agreement. 

When we enter into the League of Nations we do so not with 
any desire to interfere in the concerns of foreign nations, but because 
the peaceable nations of Europe ask us to put our power behind theirs 
to preserve peace in their part of the world. It is not reasonable, 
therefore, that such participation as we agree to in the activities of 
the League should be made the basis of an inference that we are 
trying to interfere in the Old World, and therefore should abandon 
our objection to having the Old World interfere in America. 

With reference to the most important American questions, Europe 
as a whole on one side and the United States on the other occupy 
positions which however friendly are nevertheless in opposition. It 
must be remembered that the League of Nations contemplates the 
membership not only of our present allies, but ultimately of all the 
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nations of Europe. Now, the Monroe Doctrine was declared against 
those nations of Europe. It was a warning to them not to trespass 
on American territory and, admitting exceptions and speaking only 
in the most general way, the nations of Europe are on one side of 
that question and the United States is on the other. To submit the 
policy of Monroe to a council composed chiefly of European Powers 
is to surrender it. 

I will add—without taking up space to discuss it—that I cannot 
eseape the conclusion that to ratify this agreement as it now stands 
would itself be a surrender of the Monroe Doctrine, and that the 
agreement as it now stands gives to the United States no effective 
substitute for the protection which the maintenance of that doctrine 
affords. 

The same thing is true of immigration. The nations of Europe 
in general are nations from which emigrants go. The United States 
is a nation to which immigrants come. Apart from Great Britain, 
which would be bound to look after the similar interests of Canada 
and Australia, Europe and America are bound to look at questions 
of emigration and immigration from different points of view, and 
under the influence of different interests—friendly indeed, but 
opposing. 

It hardly seems reasonable that under these circumstances the 
United States should be penalized for complying with the request of 
its friends in Europe to join them in the preservation of peace, 
primarily for their benefit and not for ours, by giving up our right 
to self-protection when that is wholly unnecessary to accomplish the 
object of the agreement. I think, therefore, that these purely Amer- 
ican questions ought to be excepted from the jurisdiction of the 
Executive Council and Body of Delegates, and I have prepared and 
annexed hereto a third amendment in the form of a reservation, 
this being the method which was followed without any objection to 
accomplish the same purpose at the close of both the Hague Ccn- 
ferences. 

The fourth point upon which I think there should be an amend- 
ment is Article X, which contains the undertaking ‘‘to respect and 
preserve as against external aggression the territorial integrity and 
existing political independence of all members of the League.’’ 

Looking at this article as a part of a perpetual League for the 
Preservation of Peace, my first impression was that the whole article 
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ought to be stricken out. If perpetual, it would be an attempt to 
preserve for all time unchanged the distribution of power and ter- 
ritory made in accordance with the views and exigencies of the Allies 


in this present juncture of affairs. It would necessarily be futile. 
It would be what was attempted by the Peace of Westphalia at the 
close of the Thirty Years’ War, by the Congress of Vienna at the 
close of the Napoleonic Wars, by the Congress of Berlin in 1878. 
It would not only be futile; it would be mischievous. Change and 
growth are the law of life, and no generation can impose its will 
in regard to the growth of nations and the distribution of power, 
upon succeeding generations. 

I think, however, that this article must be considered not merely 
with reference to the future, but with reference to the present situa- 
tion in Europe. Indeed, this whole agreement ought to be considered 
in that double aspect. The belligerent power of Germany, Austria, 
3ulgaria and Turkey has been destroyed; but that will not lead to 
future peace without a reconstruction of eastern Europe and western 
Asia. The vast territories of the Hohenzollerns, the Hapsburgs and 
the Romanoffs have lost the rulers who formerly kept the population 
in order, and are filled with turbulent masses without stable govern- 
ment, unaccustomed to self-control and fighting among themselves 
like children of the dragon’s teeth. There can be no settled peace 
until these masses are reduced to order. 

Since the Bolsheviki have been allowed to consolidate the control 
which they established with German aid in Russia, the situation is 
that Great Britain, France, Italy, and Belgium, with a population of 
less than 130,000,000 are confronted with the disorganized but vig- 
orous and warlike population of Germany, German Austria, Hun- 
gary, Bulgaria, Turkey, and Russia, amounting approximately to 
280,000,000, fast returning to barbarism and the lawless violence of 
barbarous races. Order must be restored. The allied nations in their 
council must determine the lines of reconstruction. Their determina- 
tions must be enforced. They may make mistakes. Doubtless they 
will, but there must be decision and decision must be enforced. 

Under these conditions the United States cannot quit. It must 
go on to the performance of its duty, and the immediate aspect of 
Article X is an agreement to do that. I think, therefore, that Article 
X should be amended so that it shall hold a limited time, and there- 
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after any member may withdraw from it. I annex an amendment 
to that effect. 

The fifth amendment which I think is needed is one suggested 
by M. Bourgeois in his speech at the conference which I have quoted 
above. It is to the provisions regarding the limitation of armaments. 
The suecess of those provisions is vital. If they are not effective the 
whole effort to secure future peace goes for nothing. 

The plan of this League is contained in Articles 8 and 9. They 
provide that there shall be a reduction of national armaments to the 
lowest point consistent with national safety, that the Executive 
Council shall formulate plans for a general agreement as to the 
amount of these reductions, and that when an agreement has been 
made by the Powers the parties will not conceal from each other, 
but will give full and frank information regarding their industries 
capable of being adapted to warlike purposes, the scale of their arma- 
ments and their military and naval programmes. 

Article 9 provides for a permanent commission to advise the 
League on the execution of these provisions. This full information 
is essential. Otherwise one nation will suspect another of secret 
preparation and will prepare to protect itself in the same way, so that 
the whole scheme of limitation will be destroyed. There would be 
some justification for this, because there are some nations of whom 
it would be idle to expect the truth on such a subject; their public 
officers would regard it as a duty to conceal and mislead. The only 
way to prevent that sort of thing is by giving the permanent com- 
mission power of inspection and verification. Every country should 
assent to this just as every trustee and treasurer is willing to have 
an independent audit of his accounts. I annex such an amendment. 

Enough has been said already to indicate that this Constitution 
of a League of Peace cannot be regarded as a final and conclusive 
instrument. It necessarily leaves much to be determined hereafter. 
We do not know yet what nations are to be the members of the 
League, what nations are to be represented in the Council, what the 
limitations of armaments, what the regulations for the manufacture 
of munitions, or what the parties understand to be the scope of the 
provisions for freedom of transit and equitable treatment for com- 
merece. The provision of Article 19 (of which I fully approve), re- 
lating to mandataries to aid or take charge of administration in new 
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states and old colonies, necessarily leaves both the selection of the 
mandataries and the character of their powers and duties unsettled. 
All these uncertainties are not matters for criticism, but of necessity, 
arising from the situation. Still more important is the fact that no 
one knows when or upon what terms the Central and Eastern Powers 
are to be admitted to the League. 

The whole agreement is at present necessarily tentative. It can- 
not really be a League of Peace in operation for a number of years 
to come. It is now and in the immediate future must be rather an 
alliance of approximately one-half of the active world against or 
for the control of the other half. Under these circumstances it would 
be most unwise to attempt to give to this agreement finality and make 
the specifie obligations of its members irrevocable. There should be 
provision for its revision in a calmer atmosphere and when the world 
is less subject to exciting and disturbing causes. In the meantime 
the agreement should not be deemed irrevocable. The last amend- 
ment which I annex is directed to that end. 

If the amendments which I have suggested are made, I think it 
will be the clear duty of the United States to enter in the agreement. 

In that case it would be the duty of Congress to establish by law 
the offices of representatives of the United States in the Body of 
Delegates and the Executive Council, just as the offices of Ambas- 
sadors and Ministers are already provided for by law, and the new 
offices would be filled by appointment of the President with the advice 
and consent of the Senate under Article II, Section 2, of the Con- 
stitution of the United States. 

Very truly yours, 
Euinu Roor. 


Annexes 
First AMENDMENT 


Strike out Article XIII and insert the following: 


The high contracting Powers agree to refer to the existing Permanent 
Court of Arbitration at The Hague, or to the Court of Arbitral Justice 
proposed at the Second Hague Conference when established, or to some 
other arbitral tribunal, all disputes between them (including those af- 
fecting honor and vital interests) which are of a justiciable character, 
and which the Powers concerned have failed to settle by diplomatic 
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methods, The Powers so referring to arbitration agree to accept and give 
effect to the award of the tribunal. 

Disputes of a justiciable character are defined as disputes as to the 
interpretation of a treaty, as to any question of international law, as to 
the existence of any fact which if established would constitute a breach 
of any international obligation, or as to the nature and extent of the 
reparation to be made for any such breach. 

Any question which may arise as to whether a dispute is of a jus- 
ticiable character is to be referred for decision to the Court of Arbitral 
Justice when constituted, or, until it is constituted, to the existing 
Permanent Court of Arbitration at The Hague. 


SEcoND AMENDMENT 


Add to Article XIV the following paragraph: 

The Executive Council shall call a general conference of the Powers 
to meet not less than two years or more than five years after the signing 
of this convention for the purpose of reviewing the condition of inter- 
national law and of agreeing upon and stating in authoritative form the 
principles and rules thereof. 

Thereafter regular conferences for that purpose shall be called and held 
at stated times. 

THirp AMENDMENT 


Immediately before the signature of the American delegates insert 


the following reservation: 

Inasmuch as in beefing a member of the League the United States 
of America is moved by no interest or wish to intrude upon or interfere 
with the political policy or internal administration of any foreign state 
and by no existing or anticipated dangers in the affairs of the American 
continents, but accedes to the wish of the European states that it shall 
join its power to theirs for the preservation of general peace, the repre- 
sentatives of the United States of America sign this convention with the 
understanding that nothing therein contained shall be construed to imply 
a relinquishment by the United States of America of its traditional 
attitude towards purely American questions, or to require the submission 
of its policy regarding such questions (including therein the admission 
of immigrants) to the decision or recommendation of other Powers. 


FourtH AMENDMENT 


Add to Article X the following: 
After the expiration of five years from the signing of this convention 
any party may terminate its obligation under this article by giving one 
year’s notice in writing to the Secretary-General of the League. 
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FirtH AMENDMENT 


Add to Article IX the following: 
Such commission shall have full power of inspection and verification 
personally and by authorized agents as to all armament, equipment, muni- 


tions, and industries referred to in Article VIII. 


SrxtH AMENDMENT 


Add to Article XXIV the following: 


The Executive Council shall call a general conference of members of 
the League to meet not less than five or more than ten years after the 
signing of this convention for the revision thereof, and at that time, or 
at any time thereafter upon one year’s notice, any member may withdraw 


from the League. 


LETTER OF THE HONORABLE ELIHU ROOT TO SENATOR HENRY CABOT 
LODGE REGARDING THE COVENANT OF THE LEAGUE OF NATIONS’? 


New York, June 19, 1919. 


The Honorable Henry Casor 
D. C. ° 


My pear Senator: You were good enough to ask that after 
studying the whole of the proposed treaty with Germany and the 
amendments already made to the League of Nations part of it | 
should write you my opinion as to the amendments and as to the 
action which would be wise in view of existing international con- 
ditions. 

I should be glad to see the peace terms and the League of Nations 
Covenant separated, as proposed in the resolution offered by Senator 
Knox, so that the latter could be considered by the people of the 
country without coercion from the necessities of speedy peace. 

To avoid repetition, I inclose a copy of a letter which I wrote to 
Mr. Will H. Hays, March 29, 1919, proposing amendments to the 
League of Nations Covenant, and giving the reasons for them. 
Amendments similar in substance were proposed at about the same 


1 Congressional Record, June 23, 1919. 
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time by many Amerieans familiar with publie affairs both in and 
out of the Senate. The amendments subsequently made in the Cov- 
enant by the Paris Conference, while to some extent dealing with 
the subjects of the amendments so proposed, are very inadequate and 
unsatisfactory. 

Nothing has been done to provide for the reéstablishment and 
strengthening of a system of arbitration or judicial decision upon 
questions of legal right. Nothing has been done toward providing for 
the revision or development of international law. In these respects 
principles maintained by the United States without variation for 
half a century are still ignored, and we are left with a program which 
rests the hope of the whole world for future peace in a government of 
men, and not of laws, following the dictates of expediency, and not 
of right. Nothing has been done to limit the vast and incalculable 
obligation which Article 10 of the Covenant undertakes to impose 
upon each member of the League to preserve against external aggres- 
sion the territorial integrity and political independence of all mem- 
bers of the League all over the world. 

The clause authorizing withdrawal from the League upon two 
years’ notice leaves a doubt whether a mere charge that we had not 
performed some international obligation would not put it in the 
power of the Council to take jurisdiction of the charge as a disputed 
question and keep us in the League indefinitely against our will. 

The clause which has been inserted regarding the Monroe Doctrine 
is erroneous in its description of the doctrine and ambiguous in mean- 
ing. Other purely American questions, as, for example, questions 
relating to immigration, are protected only by a clause apparently 
empowering the Council to determine whether such questions are 
solely within the domestie jurisdiction of the United States. I do 
not think that in these respects the United States is sufficiently pro- 
tected against most injurious results which are wholly unnecessary 
for the establishment and maintenance of this League of Nations. 

On the other hand, it still remains that there is in the Covenant 
a great deal of very high value which the world ought not to lose. 
The arrangement to make conferences of the Powers automatie when 
there is danger of war; provisions for joint action as, of course, by 
representatives of the nations concerned in matters affecting common 
interests; the agreement for delay in case of serious disputes, with 
opportunity to bring the publie opinion of the world to bear on the 
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disputants, and to induce cool and deliberate judgment; the recogni- 
tion of racial and popular rights to the freedom of local self-govern- 
ment; and the plan, indispensable in some form, for setting up gov- 
ernments in the vast regions deprived by the war of the autocratic 
rule which had maintained order—all those ought not be lost if 
that ean possibly be avoided. The condition of Europe requires 
prompt action. Industry has not revived there. Its revival requires 
raw materials. To obtain these credit is necessary, and for this there 
must be security for the fruits of enterprise, and for this there must 
be peace. Satan is finding evil work for idle hands to do in Europe— 
evil work that affects the whole world, including the United States. 

Under these circumstances, what ought to be done? 

I am clear that if the Covenant has to be considered with the peace 
terms included, the Senate ought to include in its resolution of con- 
sent to the ratification an expression of such reservations and under- 
standings as will eure, so far as possible, the defects which I have 
pointed out. You will probably be unable to do anything now about 
the system of arbitration and the development of international law. 
You can, however, put into the resolution of consent a reservation 
refusing to agree to Article 10, and I think you should do so; you 
ean clarify the meaning of the withdrawal article and you can also 
include in your resolution the substance of the third amendment 


which I proposed in my letter to Mr. Hays, of March 29, relating to 
purely American questions, and I think you should do so. These 
clauses of the resolution shape themselves in my own mind as follows: 


The Senate of the United States advises and consents to the ratification of 
the said treaty with the following reservations and understandings to be made 
«a part of the instrument of ratification, viz.: 

(1) In advising and consenting to the ratification of the said treaty, the 
Senate reserves and excludes from its consent the tenth article of the Covenant 
for the League of Nations, as to which the Senate refuses its consent. 

(2) The Senate consents to the ratification of the said treaty reserving 
Article 10 aforesaid with the understanding that whenever two years’ notice 
of withdrawal from the League of Nations shall have been given, as provided 
in Article 1, no claim, charge, or finding that international obligations or obliga 
tions under the Covenant have not been fulfilled will be deemed to render the 
two years’ notice ineffectual or to keep the power giving the notice in the League 
after the expiration of the time specified in the notice. 

(3) Inasmuch as in agreeing to become a member of the League of Nations, 
the United States of America is moved by no interest or wish to intrude upon 
or interfere with the political policy or international administration of any 
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foreign state, and by any existing or anticipated dangers in the affairs of the 
American Continents, but accedes to the wish of the European states that it 
shall join its powers to theirs for the preservation of general peace, the Senate 
consents to the ratification of the said treaty, excepting Article 10 aforesaid, 
with the understanding that nothing therein contained shall be construed to impiy 
a relinquishment by the United States of America of its traditional attitude 
toward purely American questions, or to require the submission of its policy 
regarding questions which it deems to be purely American questions, to the 
decision or recommendation of other Powers. 


This reservation and these expressions of understanding are in 
accordance with long-established precedent in the making of treaties. 
When included in the instrument of ratification they will not require 
a reopening of negotiation, but if none of the other signatories ex- 
pressly objects to the ratification with such limitations, the treaty 
stands as limited as between the United States and the other Powers. 

If any doubt were entertained as to the effect of such action, the 
doubt could be readily dispelled by calling upon the four other prin- 
cipal Powers represented in the Council to state whether they do in 
fact object to the entrance of the United States into the League with 
the understandings and reservations stated in the resolution. 

As to these limiting clauses, I wish to say something further. As 
to Article 10: 

First. It is not an essential or even an appropriate part of the 
provisions for a League of Nations to preserve peace. It is an inde- 
pendent and indefinite alliance which may involve the parties to it 
in war against Powers which have in every respect complied with 
the provisions of the League of Peace. It was not included in General’ 
Smuts’s plan, the provisions of which have been reproduced almost 
textually in the League Covenant. It stands upon its own footing 
as an independent alliance for the preservation of the status quo. 

Second. If we agree to this article, it is extremely probable that 
we shall be unable to keep our agreement. Making war nowadays 
depends upon the genuine sympathy of the people of the country 
at the time when the war has to be earried on. The people of the 
United States certainly will not be willing ten years or twenty years 
hence to send their young men to distant parts of the world to fight 
for causes in which they may not believe or in which they have little 
or no interest. If that is the attitude of the people when we are 
hereafter called upon to wage war under Article 10, no general, in- 
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definite agreement made years before will make them disposed to 
fight; and we shall be in about the worst possible position of having 
made an agreement and not keeping it. 

Our people ought not to be forced into such a position, and we 
ought not to make any agreement that is liable to force them into 
such a position. 

The recent controversies over the disposition of 
of Fiume illustrate very well the way in which territorial arrange- 
ments are likely to be made in councils of the great Powers controlled 
I would not vote to bind our country to go into a war 


Kiaochow and 


by expediency. 
in years to come in defense of those arrangements. 

If it is necessary for the security of western Europe that we 
should agree to go to the support, say, of France if attacked, let us 
agree to do that particular thing plainly, so that every man and 
woman in the country will understand the honorable obligation we 
are assuming. I am in favor of that. But let us not wrap up such 
a purpose in a vague universal obligation under the impression that 
it really does not mean anything likely to happen. 

Third. It is reported that Switzerland is much disturbed over 
the invitation to join the League of Nations and wishes to preserve 
her neutrality, because her people are partly French, partly German, 
and partly Italian, and she wishes to keep out of all quarrels which 
may involve those nationalities. In this country the census of 1910 
showed that 35 per cent (more than one-third) of our people were 
of foreign birth or the children of foreign parents. We can call 
upon these people to stand by America in all American quarrels, but 
how can we control their sympathies and their actions if America in- 
terferes in foreign quarrels and takes sides in those quarrels against 
the countries to which they are attached by tradition and sentiment? 
How can we prevent dissension and hatred among our own inhabitants 
of foreign origin when this country interferes on foreign grounds 
between the races from which they spring? How can we prevent bit- 
terness and disloyalty toward our own Government on the part of 
those against whose friends in their old homes we have intervened 
for no cause of our own? Article 10 confronts us with consequences 
very similar to those which Washington had‘ in mind when he advised 
us to keep out of the quarrels of Europe and to keep the quarrels of 
Europe out of America. It is by following this wise policy that 
the United States has attained a position of unity and of disinter- 
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estedness which enables her to promote peace mightily, because she 
is not a party to the quarrels that threaten to disturb peace. She 
is free from suspicion; she is not the object of hatred or distrust; 
her friendship is valued; and her word is potent. We can be of 
infinitely more value to the peace of the world by keeping out of 
all the petty and selfish quarrels that arise than we can by binding 
ourselves to take part in them. Just so far as it is necessary to 
modify this settled historie American policy in order to put into effect 
a practical plan for a League of Nations to preserve peace we ought 
to go, and we ought not to go one step farther. The step proposed 
by Article 10 is not necessary for such a plan, and we ought not 
to take it. 

As to the statement of understanding about American questions 
contained in the foregoing paragraph No. 3, the most ardent advo- 
eates for accepting the League Covenant exactly as it stands insist 
that the provisions already inserted about the Monroe Doctrine and 
other purely American questions mean just what this proposed 
resolution says. If that be true, then nobody can object to the reso- 
lution which puts the meaning beyond question. It is important 
not only for the interests of America, but for the peace of the world, 
that such provisions should be free from doubt and oceasion for dis- 
pute. If, on the other hand, their view is wrong and the provisions 
already inserted may be construed not to mean what the resolution 
says, then the resolution certainly ought to be included in the consent 
to the ratification. 

There is one other thing to be mentioned, that is, the recital of 
the proposed resolution (No. 3) disclaiming any intention by the 
United States to intrude upon or interfere with the political policy 
or internal administration of any foreign state. I think that to be of 
real importance, because I perceive evidence of an impression in 
Europe that the part taken by the representatives of the United 
States at Paris in the local questions and controversies of Europe 
indicates an abandonment by the United States of her traditional 
policy and a wish on her part to dictate to European states and 
control European affairs, thus assuming responsibility for those 
affairs. That impression should be dissipated. It is not well founded. 
I am sure that the people of the United States have no such intention 
or wish. Such interposition in the affairs of Europe as our represen- 
tatives have been engaged in was properly but a temporary incident 
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to the fact that we had engaged in the war, and had therefore to 
discuss the terms of peace; and we should make it clear that we 
neither assume responsibility for nor intend interference in the af- 
fairs of Europe beyond that necessary participation under the organ- 
ization of the League of Peace, which we enter upon, by the request 
of the European nations themselves. 

To return to the subject of arbitration and the development of 
international law, I certainly should not advise regarding the League 
Covenant in its present form as the final word upon an organization 
for the preservation of the peace of the world. I think that when 
the Senate consents to the ratification of the treaty with some such 
reservations as I have indicated, it ought also to adopt a separate 
resolution not a part of the action upon the treaty, but practically 
at the same time, formally requesting the President without any 
avoidable delay to open negotiations with the other Powers for the 
reéstablishment and strengthening of a system of arbitration for the 
disposition of.international disputes upon questions of right, and 
for periodical meetings of representatives of all the Powers for the 
revision and development of international law. 

I think that hereafter, when the life of Europe has become settled, 
when credit and industry are reéstablished there and governments are 
stable and secure, and we know what reduction of armaments the 


Powers are going to consent to, the United States should insist upon 
a revision of the League Covenant. I am sure that the changed cir- 
cumstances will then permit material improvement. 

Faithfully yours, 


Euinu Roor. 
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JUDICIAL DECISIONS INVOLViNG QUESTIONS OF 
INTERNATIONAL LAW 


THE KRONPRINZESSIN VICTORIA (PART CARGO EX).? 
Judicial Committee of the Privy Council. 


November 13, 1918. 


This was an appeal from a decree of the President of the Prize 
Court (the late Sir Samuel Evans) (34 The Times L. R., 7), pro- 
nouncing the part cargo of coffee shipped by Messrs. Nordskog and 
Co., of Rio de Janeiro, to the appellants, Messrs. Dahlen and Wahl- 
stedt, of Sundsvall, Sweden, to be contraband of war and liable to 
confiscation. 

Sir Erle Richards, K.C., and Mr. Balloch appeared for the appel- 
lants; the Solicitor-General, Mr. Stuart Bevan, and Mr. Clement 
Davies for the Crown. 

The arguments were heard in July, when judgment was reserved. 

Lorp SuMNER, delivering their Lordships’ judgment, said: In this 
case Sir Samuel Evans condemned 250 bags of coffee, conditional con- 
traband of war, shipped by Nordskog and Co., in a Swedish steamship, 
for delivery to the appellants, who were claimants below, an incor- 
porated Swedish company of wholesale grocers. The appellants swore 
that the coffee was part of a large quantity which they had previously 
bought from Nordskog and Co.; that they had declared before ship- 
ment that none of it was imported from, or would be sent to, an ulterior 
enemy destination, and that this declaration was true. The purchase 
contract and documentary evidence of payment for the coffee were 
forthcoming and their genuineness was not denied. The Crown put 
in evidence of a statistical character of the changes both in the general 
imports of coffee into Sweden and in the exports of coffee from Sweden 
since the beginning of the war. This showed changes both in quantity 
and in destination, and also an increase in the appellants’ imports. 


1The Tinies Law Reports, Vol. 35, p. 74. 
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There was also evidence that if the ulterior destination of. this coffee 
was Germany it would be imported into Germany for the use of the 
German Government and forces. No evidence was put in to contradict 
that of the Crown. 

The appellants, whose declaration before shipment had stated that 
the coffee was intended for internal consumption in Sweden, made it 
part of their ease that they were considerable exporters of coffee to 
Finland, as well as dealers in coffee in the Swedish province of Norr- 
land, and in support of this they vouched two certificates, signing 
respectively as ‘‘British Pro-Consul’’ and as ‘‘ Acting British Pro- 
Consul,’’ at Sundsvall, purporting to give the result of an examination 
of the appellants’ sale notes and books. The learned President, justly 
impressed with the unquestioned fact that the appellants had multi- 
plied their imports of coffee at least six times over since the war 
began, that the town in which they traded, with only 17,000 inhabi- 
tants, contained a score of other coffee importers, five of whom alone 
imported over 70,000 bags, while the appellants were importing 30,000 
and that the two provinces of Jemtland and Vesternorrland, whose 
‘‘ecommercial centre,’’ Sundsvall, only contains 375,000 inhabitants, 
thought that the nature of the appellants’ export trade required fur- 
ther evidence. The bags are 60 kilog. bags and an import of a quan- 
tity into Sundsvall sufficient to supply every man, woman and child 
within its internal trading area with a third of a hundredweight of 
coffee for the year suggested a large export trade, nor was the prox- 
imity of Sundsvall to Finland inconsistent with that town’s partaking 
in the extensive and lucrative trade with Germany which undoubtedly 
went on. Accordingly he offered to adjourn the hearing that the 
claimants might have the opportunity of sending over for examination 
in eourt the books relating to their export trade, some entries in which 
had been submitted to the inspection of the British Vice-Consulate at 
Sundsvall. Their counsel accepted the adjournment in order that his 
clients might consider what course they should take, but on consid- 
eration they refused to avail themselves of the opportunity. There- 
upon the learned President condemned the coffee, concluding his 
judgment with these words: 


They have failed to satisfy me of the truth of their case. From the evidence 
adduced and from all the circumstances of the case including the conduct of 
the claimants, I draw the inference that the coffee seized was not bought by 
them for consumption in Sweden or in order to become part of the common 
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stock of that country or for the purpose of resale to any neutral country, but 
was shipped to and received by them to be forwarded through Sundsvall to 


Hamburg. 


Three questions have been raised before their Lordships: (1) 
Whether this was a finding that the appellants were not really the 
consignees of the coffee, but only figured as such fictitiously, in order 
to disguise the importation of the coffee into Germany by a Hamburg 
firm via Sundsvall; (2) whether, if so, or if it was a finding that the 
appellants were the true consignees importing the coffee with an 
ulterior destination in Germany beyond Sundsvall, it was competent 
to the learned President so to find on the materials before him; and 
(3) if the finding was to the latter effect, whether it was material or 
warranted the condemnation of the goods in view of the destination 
of the ship, the tenor of the ship’s papers, and the language of the 
Declaration of London, No. 2, Order in Council, dated October 29, 
1914. 

Their Lordships are of opinion that the learned President did not 
find that the claimants were only colorable and sham consignees of 
this coffee. There are circumstances in the case suggesting such a 
conclusion, connected with the banking transactions by means of which 
payment was made for the coffee, and with the part played in it by 
Nordskog and Co., of Rio de Janeiro, and Santos in Brazil, and of 
one-third Readhusgatan, Christiania, by Carl B. Présch, also of Chris- 
tiania, and by Eugen Urban and Co., coffee importers of Hamburg. 
There are also observations made during the hearing and passages in 
the judgment of the learned President, which seem to refer to such a 
suggested conclusion, but their Lordships are satisfied that this was 
not the case presented by the Crown in the Prize Court, and they think 
that this was not the finding at which he arrived. Even if the ma- 
terials would have warranted such a conclusion, as to which no opinion 
need be expressed, their Lordships would not be prepared to allow the 
captors to succeed on appeal by raising a case on the facts, which they 
never presented for the determination of the court below. Their Lord- 
ships are of opinion that the materials before him warranted the 
learned President in finding the ulterior German destination, which 
they conceive to be the true effect of his judgment. The admissibility 
of what is called a statistical case has already been recognized. 

Not only was this case pointed to the general contrast between the 
overseas trade of Swedish merchants before and after the outbreak 
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of war, but particular and precise evidence was given of the remark- 
able expansion of the appellants’ own operations; and this was rein- 
forced by evidence of their credit and associations. Their Lordships 
do not say that less might not have sufficed ; the question is one of the 
evidence actually given. There is further the fact that the appellants 
declined to produce their books in court. Here again, be it observed, 
the President did not order them to embark on an inquiry, which they 
had not opened, or order that proof of a particular branch of the case 
should be given in one way only. The appellants had vouched in their 
own favor on one aspect of the case their own record of certain 
selected transactions; they had the opportunity of completing that 
aspect of the case from materials of the same class in their own pos- 
session by way of rebuttal of the captors’ evidence, and to make that 
opportunity fruitful were informed how best, in view of the Presi- 
dent’s great experience of these cases, they could present such evidence 
so as to bring conviction to his mind. It is nothing to the point to 
urge that they had engaged in a trade, which to them was lawful 
though pursued at their peril, or to say, as they did say, that their 
trading books were required in Sweden, and that Swedish law placed 
a limit on tae extent to which they could give ‘‘discovery throwing 
light upon our ease.’’ They claimed the coffee in the Prize Court, and 
if the evidence by which their case might have been cogently supported 
was required for their other business in Sweden, it was for them to 
choose whether they would conduct their case or their business to the 
better advantage. Their Lordships fully appreciate the learned Pres- 
ident’s view, that an offer of inspection of the books in Sweden ‘‘by a 
notary public or otherwise’’ was in the circumstances almost illusory. 

As to the reference to the law of Sweden, the matter has been dealt 
with in other cases. Though loth to credit that Swedish law, truly 
understood, does restrict the right of a Swedish subject to support a 
case, which he is concerned to prove, by the best evidence of his own 
transactions, and while recognizing that, if it be so, this is not a 
matter for their criticism or animadversion, but solely one for the 
judgment of the Government and Legislature of Sweden, their Lord- 
ships must observe that it is impossible for a court of prize, an inter- 
national tribunal, to allow its investigation of the truth of the matters 
brought before it to be limited by the restrictions of the municipal law 
affecting one of the parties to the proceedings before it. Their Lord- 
ships cannot hold that a captor’s evidence is not to prove whatever it 
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is capable of proving merely because the claimant is not permitted by 
the laws of his country to produce the evidence appropriate to rebut it. 

The remaining question turns upon the construction of paragraph 
1 (iii) of the Declaration of London, No. 2, Order in Council. This 
Order, which declares under what modifications his Majesty will ree- 
ognize Article 35 of the Declaration of London, so long as the Order 
is in force, operates as a waiver of the belligerent rights of the Crown 
in favor of neutrals, to which a court of prize will give effect as 
against captors. His Majesty, who was pleased to announce such a 
waiver, is entitled to modify or to recall it, as he may be advised, and 
in fact the Order in Couneil of July 7, 1916, did in terms revoke the 
Order in Council of October 29, 1914, and proceeded to deal with the 
same matters otherwise. It was, however, argued by the Solicitor- 
General that there had been a prior restriction or revocation of that 
waiver, namely, by the Order in Council of the 11th March, 1915, and 
the date of the shipment of the coffee and voyage of the Aronprinzes- 
sin Victoria was in fact such that the latter Order would cover that 
period, though the Order of July 7, 1916, would not. The argument 
shortly was that, the object of the Order in Council of March 11, 
1915, being, in the words of the recital, ‘‘to prevent commodities of 
any kind from reaching or leaving Germany,’’ and the substantive 
provision of paragraph 1 (iii) being that goods with an enemy des- 
tination earried in a ship bound for a port other than a German port 
shall be discharged in a British or allied port, and subsequently be 
restored on terms, ‘‘unless they are contraband of war,’’ it would be 
unreasonable to hold that, if they are contraband of war, they may 
be released unconditionally, for that would expressly defeat the object 
of the Order in Council itself. Hence, it was said that, to avoid so 
unsatisfactory a result, the Order in Council of 1915 must be deemed 
to have revoked by implication the concessions made under the Order 
in Council of October 29, 1914. The point is novel. It might have 
been taken, but was not, in The Lowisiana (34 The Times L. R., 222; 
[1918] A. C., 461). The contrary was assumed to be the case, though 
it is true there had been no argument by their Lordships’ Board in 
The Proton (34 The Times L. R., 309; [1918] A. C., 578, p. 580). 
It was not taken by the Crown before the learned President in the 
present case, nor is a contention plausible which involves the propo- 
sition that an order directing goods to be restored, ‘‘unless they are 
contraband,’’ is an order condemning them if they are, all other 


608 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Orders in Council notwithstanding. The words ‘‘unless they are 
contraband of war’’ naturally mean that the Order in question does 
not apply to such goods for which there are other legal provisions. 

Their Lordships, however, hold for two reasons of a somewhat 
more general character that the Order in Council of October 29, 1914, 
was not affected by the Order in Council of March 11, 1915. The 
whole tenor of the order of July 7, 1916, the recitals, the repeal, and 
the re-enactment, are consistent only with the view that the Order of 
October 29, 1914, had up to that date remained in full force and 
unaffected. 

Further, though no form of words and no formal instrument can 
be prescribed to the Crown by which to revoke its former grant or to 
resume the full belligerent rights which had previously been waived, 
it is at least necessary that the intention to revoke and the intimation 
of the resumption should be unambiguous and clear. It would ill 
become the dignity of the Crown and be little congruous with its 
responsibility, alike towards its subjects and to neutrals, in exercising 
or forbearing to exercise belligerent rights, if concessions publicly and 
advisedly made were to be recalled by words of doubtful import or 
by nice implications from language unquestionably employed alio 
intuitu. If this contention were to prevail it would follow that the 
decision of the Board in The Louisiana (supra) was a decision on the 
true construction of an Order, which was inapplicable because it had 
been revoked. It is true that there is nothing in that decision which 
would preclude the Board by authority from considering the conten- 
tion, for the construction of an instrument and its applicability are 
different matters, but their Lordships cannot but feel confirmed in the 
opinion which they have formed by the fact that on the former ocea- 
sion the Law Officers of the Crown either did not think of the point 
or deemed it better not to raise it. 

The construction of the Declaration of London, No. 2, Order in 
Council, paragraph 1, sub-section iii, remains to be considered. Here, 
again, the judgment in The Louisiana (supra) does not conclude the 
matter, for the language there used dealt with the position of a 
neutral shipper anxious to know how far his shipment would be cov- 
ered when consigned to some actual named consignee in a country 
adjacent to Germany. It was there said that the neutral shipper would 
not suffer merely by reason of the intentions of that consignee. The 
claimants were the shippers, they claimed to be owners of the goods, 
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and alleged that the consignees named in the bills of lading were so 
named for convenience only and that no property passed to them. Here 
the claimants are the named consignees and, upon the case made in the 
Prize Court, they were consignees to whom the property had passed 
before seizure—in fact, the day before. Not only so, but they were con- 
signees to whom the consignors had parted with the real control of the 
goods. Their intention, however, was to give the goods an ulterior 
enemy destination. Does this intention prevent them from being per- 
sons the insertion of whose names in the bill of lading causes the ship’s 
papers to ‘‘show who is the consignee of the goods’’? On principle their 
Lordships think not. If the seizure had been two days earlier and the 
claims had been made by Nordskog and Co., the language employed in 
The Louisiana (supra) would have applied. The present is a differ- 
ent ease, and whether the date of the passing of the property be or be 
not crucial, it cannot be said on the present facts that the appellants 
were not the consignees. It is not even shown that they had an 
arrangement with Nordskog and Co. or with some other parties under 
which they had engaged to forward the coffee to Germany, though 
what difference that would have made, being a personal obligation 
only, need not be decided. All that is shown is that they had an in- 
tention. This appears to be precisely the case, or one of the eases, in 
which under the Order in Council in question, the ship’s destination 
and the form of the ship’s papers covered the goods. To extend the 
qualities which may be predicated of the consignee, whom the ship’s 
papers are to show, to qualities connected with his general trade or 
with particular contracts, independent of the contract of carriage, 
would be to protect the goods only when the ship’s papers show 
something which in maritime practice they never do and rarely could 
show. The coffee was accordingly in this case immune from condem- 
nation, its ulterior enemy destination notwithstanding. 

The Order in Council of March 11, 1915, Article 3, provided for 
the discharge of the goods in the present case, and proceeded: 

Any goods so discharged in a British port shall be placed in the custody of 
the marshal of the prize court, and unless they are contraband of war shall, 


if not requisitioned for the use of his Majesty, be restored by order of the court 
upon such terms as the court may in the circumstances deem to be just. 


These words determine the mode in which these goods are to be 
dealt with after having been placed in the custody of the marshal. It 
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is for the President in his discretion to decide on what terms they shall 
be restored. Presumably they have been requisitioned or sold, and are 
no longer in specie; if so, the proceeds or their money value will rep- 
resent the goods and be the subject of his order. The decree of con- 
demnation must be set aside and the case must be remitted to the Prize 
Court, to settle the terms of restoration, but as the point on which 
the appeal succeeds is one which was never properly urged upon Sir 
Samuel Evans, there can be no costs of this appeal. Their Lordships 
will humbly advise his Majesty accordingly. 


THE HELLIG OLAF (CARGO 
Judicial Committee of the Privy Council. 
December 3, 1918. 


This was an appeal from a decree of the President of the Prize 
Court (Sir Samuel Evans) made on February 23, 1917. _ 

Mr. R. H. Balloch and Mr. C. T. Le Quesne appeared for the appel- 
lants; the Attorney-General and Mr. R. A. Wright, K. C., for the 
Crown. 

Lorp Parmoor, in delivering the judgment of the Board, said: 
The appellants, the Vendryssel Packing Company, are a Danish com- 
pany carrying on business at Copenhagen in fresh and pickled salmon. 
They have branches in America, which, in the ordinary course of busi- 
ness, buy the salmon direct from the fisheries. It is only in excep- 
tional cases that they buy from other firms. The salmon is sent to 
New York and shipped thence to Copenhagen, for sale mainly in Den- 
mark, but also in other countries, including Germany. In Germany 
the sales were generally, though not entirely, made through branches 
of the appellants’ firm in Berlin and Schlutup, near Liibeck. The 
branch in Berlin was established in 1907. The last lot of salmon, com- 
prising eight barrels, was sent to Berlin on January 19, 1916. The 
branch at Sehlutup, near Liibeck, was established in 1909. The last 
lot of salmon, comprising eight barrels, was sent to Schlutup on the 
19th December, 1915. The appellants on December 22, 1915, wired 
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to Hansen, their representative at Seattle, to ship a carload of Colum- 
bia River salmon, and, on January 8, 1916, sent a further message, 
to ask whether the salmon had been shipped. On January 21, 1916, 
they sent a wireless message in the name of Rollo Export Company 
to Tyee Fisheries, asking whether the Columbia River and Alaska 
salmon had been shipped, and received a reply that it had been 
shipped by steamer on February 3. It is clear, therefore, that, when 
the first message was sent in reference to the shipment of the salmon 
in question, the last lot of salmon had only two days previously been 
sent to Schlutup, and that the last lot of salmon was not sent to 
Berlin until nearly a month later. 

A consignment of 52 tierces of pickled salmon for refrigerator was 
shipped on the S. S. Hellig Olaf, to be carried under the terms of a 
bill of lading dated February 4, 1916. The appellants were the ship- 
pers and consignors, and the goods were to be delivered at Copenhagen 
to the appellants or their assigns. Under the terms, therefore, of the 
bill of lading there was no consignee as distinct from the consignors, 
the control of the goods remained at the disposal of the shippers and 
consignors, and there was no independent outside interest in any other 
party. In effect the bill of lading left the disposal of the goods at the 
order of the consignors, and the ultimate destination in their discre- 
tion. At the time of shipment the tierces of salmon had not been de- 
clared as goods for neutral consumption, and no guarantee had been 
obtained from the Danish Merchant Guild. 

The S. S. Hellig Olaf called at Kirkwall on or about February 15, 
1916, when the tierces of salmon were ordered to be detained, but 
allowed to proceed upon an undertaking given to H. M. Government 
to store the goods in Copenhagen until the close of the present war, 
or to return them to England for the purpose of prize proceedings. 
It was not until they had become aware that the seizure had been 
made that the appellants obtained a guarantee in the usual form from 
the Merchants’ Guild of Copenhagen. A correspondence followed 
between the appellants and the British Legation at Copenhagen and 
the British Foreign Office, and, finally, on November 25, 1916, the sum 
of £2,019, representing the insured value of the tierces of salmon, was 
paid into the Prize Court, for the purpose of obtaining a judicial 
decision on the legality of the seizure. Evidence was filed on behalf 
of the claimants, but the respondent, the Procurator-General, filed no 
evidence, relying on the admissions contained in, and deductions to be 
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drawn from, the appellants’ affidavit and documents and the cor- 
respondence between the appellants and the Procurator-General, the 
British Legation at Copenhagen, and the British Foreign Office. The 
ease was heard by the learned President, who, on February 23, 1917, 
pronounced the tierces of salmon to be contraband of war liable to con- 
fiscation, and he condemned the same for the sum of £2,019 then in 
Court. It was argued on behalf of the appellants that it was not 
eompetent for the Prize Court to condemn the sum of £2,019 in place 
of the condemnation of the goods themselves. Their Lordships are of 
opinion that, having regard to the terms of the agreement made on 
November 25, 1916, namely, that the sum of £2,019 should be disposed 
of in accordance with the order of the Prize Court, this objection 
cannot be maintained. 

The main argument urged on behalf of the appellants was that 
the doctrine of continuous voyage did not apply, and that the ship- 
ment of salmon was not within the terms of the modification contained 
in para. 1 (iii) of the Declaration of London Order in Council No. 2, 
1914. This modification provides that: ‘‘Notwithstanding the pro- 
visions of Article 35 of the said Declaration, conditional contraband 
shall be liable to capture on board a vessel bound for a neutral port 
if the goods are consigned to order, or if the ship’s papers do not 
show who is the consignee of the goods, or if they show a consignee 
of the goods in territory belonging to or oceupied by the enemy.’’ The 
construction of this modification was considered in the case of The 
Louisiana (34 The Times L. R. 222; [1918] A. C., 461), and the judg- 
ment of their Lordships covers the present case. The question arose, 
in that case, whether the ship’s papers show who is the consignee of 
the goods, if the shipper retains control, and can alter the destination 
of the goods according to his interest, and at his own discretion. It 
was pointed out that under these conditions the shipper would retain 
as full control of the goods as if the consignment had been to order, 
and that conditional contraband could be supplied to the enemy Gov- 
ernment, through neutral ports, as freely as if Article 35 of the Dec- 
laration of London had been adopted without modification. The 
judgment proceeds: ‘‘In their Lordships’ opinion the words ‘the 
consignee of the goods,’ must mean some person other than the con- 
signor to whom the consignor parts with the real control of the goods.’’ 
In the present case there is no person other than the consignor to whom 
the consignor parts with the real control of the goods, and it follows 
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that the tierces of salmon are liable to capture as conditional contra- 
band, although on board a vessel bound for a neutral port. It is not 
necessary to consider the further provisions of para. 1 (iii), but their 
Lordships do not desire to throw any doubt on the finding of the 
President that the ship’s papers did show a consignee of the goods in 
territory belonging to or occupied by the enemy. The next modifica- 
tion (iv) provides: ‘‘That in the eases covered by the preceding para. 
(iii), it shall lie upon the owners of the goods to prove that their 
destination was innocent.’’ The effect of this provision is that in cases 
covered by para. (iii) the neutral trader has brought himself under 
suspicion, and that it is ineumbent upon him to displace such suspi- 
cion by sufficient proof of the innocency of the destination of the goods 
which have been seized. The question therefore arises whether the 
appellants have discharged the obligation which this provision throws 
upon them. At the date of shipment, the tierces of salmon had not 
been declared as goods for neutral consumption and no guarantee had 
been obtained from the Danish Merchant Guild. This omission is in 
itself a ground for grave suspicion. Their Lordships are not satisfied 
that any sufficient explanation has been given consistent with the inno- 
cency of the destination of the tierces of salmon. There appears to 
be no valid reason why this declaration should not have been made 
and the guarantee given in the usual course of business. On the 
other hand, the appellants had undoubtedly an inducement to en- 
deavor to import salmon which could be sent forward to Berlin or 
Schlutup without the risk that they would be placed on the black list. 
When the first message was sent to Hansen at Seattle to ship a carload 
of Columbia River salmon, the last lot of salmon had not been sent 
to Berlin, and the last lot had only been sent, a few days earlier, t» 
Schlutup. There is no direct evidence when the branches at Berlin 
and Sehlutup were actually closed, and the inference is that they had 
not been closed at the date of the shipment in the Hellig Olaf. At one 
time the appellants were placed on the black list, but subsequently 
removed on the explanation that the salmon sent to Germany had not 
been imported subject to declaration or guarantee. Their Lordships 
fully accept the accuracy of the explanation given by the appellants, 
but it shows the existence of a business under which salmon were 
imported for enemy destination when not subject to the restrictions 
which a declaration and a guarantee would impose. Under these cir- 
cumstances, it was clearly the duty of the appellants to make a full 
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and free disclosure of all the conditions under which they were carry- 
ing on their business as importers of salmon. As a matter of fact, the 
only reference to Germany in the first statement made by the-appel- 
lants is that, for a short time after the war, some imported goods had 
been sent to that destination, whereas it appears on further inquiry 
and in the second report of the accountants on July 3, 1916, that eight 
barrels of salmon had been sent to Schlutup on December 19, 1915, 
and eight barrels to Berlin so late as January 19, 1916. Their Lord- 
ships are unable to come to the conclusion that the appellants did at 
the outset make a full disclosure of all the relevant factors attaching 
to their business, and it has been pointed out in previous cases that it 
is incumbent upon neutral traders to make such a disclosure in cases 
where the liability is upon them to remove elements of suspicion which 
affect the destination of the seized cargo. 

Their Lordships therefore find that in the present case the appel- 
lants have not discharged their obligation of proving that the destina- 
tion of the salmon was innocent. During the hearing of the appeal a 
petition was presented to their Lordships on behalf of the appellants 
to admit fresh evidence not before the President at the hearing, but 
their Lordships were unable to entertain this petition for reasons 
stated during the hearing of the appeal. The appeal must be dismissed 
with costs, including the costs of the petition to admit fresh evidence. 
Their Lordships will humbly advise His Majesty accordingly, 
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Manual of Military Law. War Office. London: Sweet & Maxwell. 
1914. Reprinted 1916. pp. xvi, 908. 


This official compilation of the laws of war was instituted by a 
request from the Rt. Hon. F. Stanley, Secretary of State for War, to 
the Parliamentary Counsel Office, to prepare rules of procedure under 
Section 67 of the Army Discipline Act of 1879 and also a manual 
containing the Act and above rules with notes, so as to form a text- 
book on military law. The continuance of the work was approved 
by subsequent Secretaries of State for War and the work was finally 
issued in 1884 under the authority of the Rt. Hon. the Marquis of 
Harlington, M. P., then Secretary of State for War. The great delay 
was due to the repeal of the Act of 1879 and its replacement by the 
Army Act of 1881. 

General editorship was undertaken by Mr. G. A. R. Fitzgerald, 
of the Parliamentary Bar, but chapters were written by Sir Henry 
Thring, K. C. B., Parliamentary Counsel, and subsequently Lord 
Thring, by Mr. H. Jenkyns, C. B., Mr. C. P. Ibert, Lt.-Col. Blake, 
R. M. L. I., and Mr. A. C. Meysey-Thompson. Free use was made 
of the earlier work of Major-General R. Carey, C. B., entitled ‘‘ Mili- 
tary Law and Discipiine,’’ and also of the late Captain T. F. Sim- 
mons’ book on the ‘‘Constitution and Practice of Courts-Martial.’’ 
The work was further revised by the Rt. Hon. G. O. Morgan, Q. C., 
M. P., Judge Advocate General. 

A second and revised edition appeared in 1887 and, new rules and 
statutes requiring it, they were incorporated and a third revised 
edition issued in 1894. 

The Criminal Evidence Act of 1898, being applicable to courts- 
martial, a new edition was required and appeared, incorporating such 
Act, in 1899, under the editorship of Mr. F. F. Liddell, with assist- 
ance from Sir John Scott, Sir Henry Jenkyns and several eminent 
hands. 

The fifth edition appeared in 1907, edited by Mr. Graham-Har- 


Tison, having been made necessary by amendments to the Army Act 
615 


616 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and the reorganization of the system of commands and of the War 
Office. 

The present and sixth edition appeared in 1914, edited by Hon. 
Hugh Godley. 

Its points of advance are (1): A new chapter (Chapter XIV) on 
the laws and usages of war on land, by Col. J. E. Edmunds, C. B., 
and Mr. L. Oppenheim, LL.D. The latter has held for years, in suc- 
cession to Dr. Westlake, the Whewell Professorship in International 
Law at Cambridge University, and has maintained the high tradi- 
tions of his chair. (2) Chapter XL has been largely rewritten and 
other portions revised, because of the reorganization of the Army 
in 1908, and later Acts, like the Official Secrets Act of 1911, have 
been included. (3) The War Office has revised the index. 

The above brief history of this valuable and authoritative, but 
necessarily technical and extended, work, is almost all that can be 
Statutes and rules and many forms are in- 


given concerning it. 


cluded. 
The chapter by Colonel Edwards and Professor Oppenheim was 


published by His Majesty’s Stationery Office as a separate small 
volume, entitled ‘‘Land Warfare,’’ as early as 1913. 

Considering the deep interest felt in the United States in the 
investigation and attempted reform of courts-martial, it may be men- 
tioned that in the index of this Manual that topie covers between 
five and six pages of fine print and the work affords a mine of official 
information as to the British law and practice. 

Attention is also called to Chapter VII, entitled ‘‘Offences Pun- 
ishable by Ordinary Law,’’ which gives a wonderfully clear and 
adequate, but condensed, statement of the general criminal law. 
A student reading for an examination could not find a more useful 


and compendious teéxt. 


CHARLES GREGORY. 


Neutrality Versus Justice, An Essay on International Relations. By 
A. J. Jacobs. London: T. Fisher Unwin. 1917. pp. 128. 25s. 


net. 
The author of this little essay undertakes to establish the following 


theses: (1) that the time-honored policy of neutrality, hitherto sacred 
to militarists and pacifists alike, is utterly incompatible with inter- 
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national justice or permanent international peace; (2) that the 
principle of mutual protection, which is the basis of civil society and 
the starting-point from which every system of law has been devel- 
oped, affords the only true basis for international peace; (3) that 
the same impulse which has driven nations of dissimilar culture and 
ideals to enter into defensive alliances that have almost imperceptibly 
grown into two great international groups, will also force them to 
take a further step in the same direction, and merge these groups 
into one combination for mutual defence; and (4) that an interna- 
tional allianee for territorial defence must be the starting-point of a 
real system of international law. al 

Mr. Jacobs believes that disarmament can be accomplished, not 
by agreement, but only by guarantees against territorial aggression 
and the gradual growth of a feeling of security. He does not believe 
that the cause of international peace would be greatly advanced by 
the establishment of an international court of justice, because he 
does not believe that nations would willingly submit to its decisions, 
but he believes that a real system of law and a court would inevitably 
evolve from the conditions established by the adoption of the prin- 
ciple of mutual protection and the formation of a general alliance 
for territorial defence. 

As to the objection that a general defensive alliance would stere- 
otype international conditions, he says that the prohibition of the 
use of force has not done so among individuals. The nation which 
wants more commodious quarters must, he contends, like the indi- 
vidual, pay the rental or purchase price. ‘‘The cost of a war of 
conquest would probably yield a far better return if utilized for the 
peaceable acquisition and development of territory, or to secure 
trading and industrial opportunities for its growing population.’’ 
Here, as elsewhere in the volume, he pushes the analogy between 
nations and individuals too far. 

A general defensive alliance, he contends, presents far fewer 
objections and dangers than a special alliance, for the members of 
a special alliance are usually faced in any conflict by a combination 
of similar strength, and the chances of victory or defeat are more 
or less evenly balanced, whereas a general agreement for mutual de- 
fence would always bring ‘‘an overwhelming margin of force against 
the would-be aggressor.’’ As to the danger of a general defensive 
alliance being undermined sooner or later by internal intrigue, he 
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points out that ‘‘at least one-half the world must first betray and 
then be prepared to fight the other half.’’ 

Mr. Jacobs lays almost exclusive stress on territorial aggression 
as the cause of wars. As economic and commercial rivalries have been 
primarily responsible for many modern wars, the mere guarantee of 
territorial integrity will not put an end to war. The covenant of 
the League of Nations recognizes this fact in the powers conferred 
on the Council. On the whole, however, Mr. Jacobs’ essay constitutes 
a valuable argument for the League, especially for Article X, while 
it offers some reasons for the postponement for future consideration 
of such questions as disarmament, the establishment of an interna- 


tional court of justice, and the revision of international law. 
JoHN H. Latané. 


Foreign Financial Control in China. By T. W. Overlach. New York: 
Maemillan. 1919. pp. xiii, 295. $2.00. 


In this day of international rivalries and world stress, publishers 
often overreach themselves in their feverish search for new material 
and sensational products. While writers, without adequate training 
in special fields or literary experience, rush into print to help on some 
phase or other of world development. In the volume before us, the 
author attempts to ‘‘give a comparative and scientific account of— 
the most tangible and concrete problem of the otherwise so elusive 
Far Eastern Question, namely, the problem of ‘Foreign Financial 
Control in China’.’’ Feeling that ‘‘a clearer vision in international 
affairs’? and a candid examination of the whole situation by ‘‘each 
nation with unprejudiced mind,’’ are necessary to the solution of 
the Far Eastern Question, he proposes to ‘‘adopt a sympathetic view 
and attitude toward all the Powers concerned, trying to give justice 
to each, instead of seeing things through the colored glasses of 
national ambitions.’’ His work is prefaced by a theoretical introduc- 
tion in which the writer defines the political and economic terms now 
in vogue within diplomatic circles in the Far East, and an historical 
introduction containing the history of Foreign Relations with China 
before 1895. The latter is compiled almost entirely from Sargent’s 
Anglo-Chinese Commerce and Diplomacy and Morse’s The Interna- 
tional Relations of the Chinese Empire. The book contains chapters 
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on the relations of China with Great Britain, Russia, France, Ger- 
many, Japan and the United States; and it concludes with a chapter 
on ‘‘ International Control’’ and another entitled ‘‘Conclusion.’’ The 
former is misleading, for while it deals with some of the attempts at 
international co-operation, it falls short of being an intimate or com- 
prehensive study of the vital problem of international control. And 
the latter is a brief summary of some results of foreign pressure on 
China and of general statements concerning the need of interna- 
tional co-operation. 

The author has an uninteresting and prosy style. He intersperses 
his text with long and wearisome quotations; and he presupposes on 
the part of his readers an intimate knowledge of recent Chinese diplo- 
matie history. These drawbacks, in an otherwise attractive volume, 
are sufficient to prevent the work from appealing to the general 
reader. And it will be equally disappointing to the student and the 
expert, since it contains little new material and falls short of being 
a broad, masterly treatment of the subject in hand. In some chap- 
ters, such as those on ‘‘Great Britain,’’ ‘‘Russia,’’ and ‘‘Japan,’’ 
the writer has given a fairly complete account of the topic under 
discussion; but those on ‘‘Franee,’’ ‘‘Germany,’’ ‘‘United States,’’ 
and ‘‘International Control’’ are inadequate, both in their conception 
and in their treatment of the problems involved. There is a bibliog- 
raphy, an index, and an outline of the contents of each chapter, all 
of which add to the usefulness of the book. But the great lack which 
the reader feels throughout the volume is a map of China, or better, 
a series of sketch maps, that would show the location and extent of 
the various railway and financial concessions described, or referred 
to, in each chapter. 

The idea of the author in defining terms and phrases in his ‘‘ Theo- 
retical Introduction’’ is excellent; but it would have been more sat- 
isfactory if he had earried out his plan consistently. He fails, how- 
ever, to make clear the ‘‘Open Door’’ policy; and, on the question 
of ‘‘eoncessions,’’ he confines his discussion to railway concessions, 
avoiding any reference to economic and territorial concessions. While 
on the topie of ‘‘eontrol,’’ he does not explain the different degrees 
and kinds of political control. This inconsistency is undoubtedly due 
to the vital error of supposing that one can write intelligently on 
one phase of a great Oriental question without keeping its connec- 
tion with the rest of the problem constantly in mind and without 
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making this connection perfectly clear to one’s readers. The rela- 
tionship of the problem of Foreign Financial Control in China to the 
whole situation—financial, economic and political—in that vast Re- 
publie today, should have been explained in some detail—at least in 
the Introduction. 

One cannot but feel that the author has undertaken an unneces- 
sary and thankless task in attempting to produce a volume dealing 
only with the financial and railway policy of foreign states in China, 
without making a study of the political policies of these states. There 
are excellent works already on the railroads of China; and there are 
other books that cover the financial history as well as he does, for, 
unfortunately, his narrative stops in 1913 and it does not give the 
intimate history of the Six Power Loan or of later loans. 

Moreover, the writer is led inevitably into blunders, whenever he 
steps outside the narrow field of his chosen research. For instance, 
he speaks of the Ishii-Lansing Treaty in high terms as ‘‘removing 
all danger of friction between the United States and Japan’”’ (p. 194), 
and as securing ‘‘the independence and territorial integrity of China 
and the ‘Open Door,’ for commerce and industry.’’ But it is well 
known that this agreement was so skillfully yet loosely drawn, that 
it eonfirmed Japan in her holdings and rights in Manchuria and 
North China, while affording American interests no more protection 
than already existed and furnishing no guarantee against further 
aggression on the part of Japan. And no mention was made of the 
racial discrimination in our immigration laws—one of the sources of 
friction between the two countries; while the transfer of Shantung to 
Japan in the recent peace treaty shows that the high-sounding 
phrases of the Ishii agreement concerning the integrity of China 
meant nothing to the rulers of the Japanese Empire. 

Again, without any explanation of the work and policy of Japan 
in the Far East, the author suddenly claims that: ‘‘ All treaties, 
conventions, agreements, and alliances through which Japan is con- 
solidating her position are concluded for the consolidation and main- 
tenance of a permanent peace in eastern Asia. This is the key to the 
whole Far Eastern Question: A Permanent Peace but a Japanese 
Peace (p. 194).’’ This sounds well; but there is a selfish, sinister 
side to this program, which is apparent only to those who know the 
real meaning of the term, ‘‘Japanese Peace.’’ Unfortunately, while 
the present party controls the destiny of the Empire of the Rising 
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Sun, this will mean nothing more than a peaceful situation where 
Japan gets everything she wants in the trade and development of 
the East, and the rest of the world the fragments that remain, and 
where China will enjoy her national life and development under 
Japanese leading-strings. 

The publisher’s advertisement of this volume conveys a wrong 
impression of its purpose and contents. This is inexcusable, and in 
the long run will not help the sale of their books. ‘‘It presents,’’ they 
claim, ‘‘an unbiassed analysis of the financial and political activities 
of the six leading Powers in China during the last twenty years.’’ 
But the author begins his work with the statement that he is concerned 
only with the financial side of recent Chinese development. And he 
keeps strictly to his program, except that he lays more stress on rail- 
way development than on financial or economic progress, and that 
he says nothing about the developments of the last six years. Again, 
the publishers state that the book ‘‘emphasizes the need of interna- 
tional eo-operation.’’ It does so in a few sentences; but one is not 
impressed with the case as presented. Nor does the author suggest 
any feasible plan by means of which this can be brought about or 
the Chinese Government set on its feet—financially, economically and 
politically. Further, the publishers state that the aim of this volume 
is a contribution toward international conciliation, by assisting the 
Powers ‘‘to readjust their specific national interests and viewpoints 
on the basis of mutual respect for the needs and aspirations of all, 
including those of China.’’ It is doubtful if the diplomats of any 
state will be greatly impressed by a book that tells only part of the 
story and fails to give an adequate picture of the terrible plight— 
economie, financial and political—in which China stands today, and 
to prove the hopelessness of her outlook without some form of inter- 
national intervention. 

NorMAN Dwicut Harris. 


El Peri y la Gran Guerra. By Juan Bautista de Lavalle. Lima: 
Imprenta Americana, 1919. pp. xv, 439. 


Students of the Great War will not overlook or underestimate 
the assistance to the desired end which was rendered by so many of 
the Latin-American nations. In the volume before us we find an ex- 
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cellent account of the events leading up and subsequent to the break- 
ing off of relations between Peru and Germany. The history, fully 
documented, of the destruction of the Lorton (a Peruvian vessel), is 
set forth, as well as the exchange of correspondence between the rep- 
resentatives of Peru and of Germany with relation thereto. The work 
deserves, therefore, as indicated, the careful attention of the student 
and historian. 

From another point this volume can, to advantage, be studied by 
those who are interested in Latin-American forms of courtesy, and 
who wish to submit themselves to them. Such a one will note the 
exchange of compliments or courtesies passing between Peru and 
other South, as well as Central, American countries, as well as be- 
tween their cities, upon the breaking of relations and afterward upon 
the signing of the armistice. The emphasis placed upon the exchange 
of courtesies on these occasions between the various members of the 
diplomatic corps and the public officials of Lima will not be un- 
noticed: All of these matters suggest an attitude of mind with which 
we are relatively unfamiliar, but which is to be penetrated and under- 
stood if we are to meet our friends of the South upon their own 


ground. 
JACKSON H. 


Mein Kriegs-Tagebuch. Vol. I. Das erste Kriegsjahr. By Alfred 

H. Fried. Zurich: Max Rascher Verlag. 1918. pp. xxiv, 472. 

The author informs us that in August, 1914, he was in the midst 
of the preparatory labors for the Twenty-First World Peace Con- 
gress, which was to have convened in his home city, Vienna, one 
month later. The outbreak of war was to him, as to so many others, 
a bolt out of a clear sky. Although long familiar with the conditions 
making a European conflagration imminent, he could not bring him- 
self to a belief in the actuality. He thus found himself unfit for other 
work and sought solace in this diary of his daily impressions. 

The present volume takes us only through the first year of the 
war. The author recalls the warnings published in prior years in his 
peace organ, the Friedens-Warte, and frankly admits that he over- 
rated the elements making for peace. His first analysis of causes 
leads him to the question of Alsace-Lorraine, and he even ventures a 
possible solution. He had long maintained that a good understanding 
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between France and Germany was the key to peace in Europe. Later, 
when the exchange of correspondence between the capitals of Europe 
begins to appear in the daily press, he alters his opinions on the 
causes of the war and reaches the conclusion that the Central Empires 
saw a favorable moment for establishing a technical superiority in 
arms and at the same time found the Russian military party only 
too willing to play the game. While these premises are reasonable 
enough, we fail to understand how they lead him to the conclusion 
that it is thus a ‘‘ preventive war.’’ 

Even in the first month, he correctly foresees the intervention 
of the United States if the war is to continue for any great length 
of time. He never gives up the hope of a settlement through Ameri- 
can mediation, and proposes to the late Edwin Mead, whom he sees 
in Leipsie, that the nations of North and South America should jointly 
offer mediation through the instrumentality of the Pan-American 
Union. 

Although parts of the diary seem to have been published in Berlin 
shortly after they were written, he adopts from the beginning a dis- 
tinetly critical tone in discussing the attempted justifications of the 
German and Austrian press. He does not hesitate to point out crucial 
omissions in the documentary evidence produced relating to Belgium. 
He condemns unqualifiedly the sinking of the Lusitania. On the 
other hand, he criticizes, upon legal and moral grounds, the assump- 
tion by Great Britain of the right to treat captured submarine crews 
other than as prisoners of war. 

By the Spring of 1915, after removing to Switzerland, he has be- 
come convinced of the utter hypocrisy of the governments of the 
Central Powers. The results of his observations lead him to advocate 
the elimination of the traditions of feudalism in international rela- 
tions, the democratization of government, ‘‘the internationalization 
of disputes,’’ and such changes in the policies of all states as shall 
harmonize with the needs of international organization. 

The material with which he deals is often journalistic, yet he main- 
tains a philosophie point of view. No one will fail to respect the 
author’s impartiality, nor his reverent yearning for the coming of a 
better day. He is truly a Jeremiah, lamenting the false ideals by 
which his people have been led to their doom. 

Artuur K. Kuan, 
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The Conflict of Laws Relating to Bills and Notes. By Ernest H. 
Lorenzen, Professor of Roman Law and Comparative Jurispru- 
dence in the School of Law, Yale University, New Haven: Yale 
University Press. 1919. pp. 337. $5.00. 


The author has rendered a valuable service in collating and 
sharply contrasting many of the important differences existing under 
the various judicial systems relating to bills and notes. The three 
principles of these systems he designates as the French, the German, 
and the Anglo-American. 

The ‘‘French’’ group comprises the Argentine Republic, Bolivia, 
Brazil, Chile, Colombia, Eeuador, Egypt, France, Greece, Guatemala, 
Hayti, Luxemburg, Mexico, Netherlands, Nicaragua, Panama, Para- 
guay, Serbia, Turkey, Uruguay. 

The ‘‘German’’ group comprises Austria-Hungary, Bulgaria, 
Denmark, Germany, Italy, Japan, Norway, Peru, Portugal, Rumania, 
Russia, Sweden, Switzerland, Venezuela. 

So inconvenient have these discrepancies proved in international 
intercourse that the matter has been deemed worthy of international 
legislation, and a Uniform Law of Bills and Notes was adopted in 
1912 by a conference held at The Hague, which, however, has never 
been actually ratified even by the Powers signatory thereto. 

This proposed Uniform Law our author contrasts with the English 
Bills of Exchange Act and the American Uniform Negotiable Instru- 
ments Act. 

If the book contained no more than its excellent presentation of 
the many sharp contrasts between the Hague Law and the Anglo- 
American Laws, it would make a valuable contribution. But this part 
of the work is merely preliminary to a painstaking analysis and dis- 
cussion of the differences of opinion prevalent among the various 
groups before mentioned upon the particular topic of the Conflict 
of Laws as applied to bills and notes, with pertinent suggestions as 
to how and to what extent these differences may and ought to be 
reconciled in the interests of uniformity and the convenience of in- 
ternational commerce. 

The book is not light reading, nor intended to be. It is a careful 
study of a concrete condition which, if not thoroughly worked out, 
might seriously obstruct international trade. Mr. Lorenzen is to be 
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congratulated on a constructive bit of work which should be of dis- 
tinet value in helping us to reach sound conclusions upon many 
of the problems he has discussed. 


RaueigH C. Minor. 


War Book of the University of Wisconsin. By Members of the 
Faculty. Madison: University of Wisconsin. 1918. pp. 266. 
Price, 50 cents. 


During the academic year 1917-18 the faculty of the University 
of Wisconsin prepared a series of articles on the war which were 
published separately by the University and widely circulated. These 
articles did much at the time to unite public opinion in Wisconsin 
and elsewhere in support of the war; and as there has been a con- 
tinued demand since their first publication, a committee of the faculty 
has collected the original issues and arranged them in a single volume. 
In its present form the book traces the steps by which the United 
States was transformed in less than three years from a peaceful nation 
to a democracy in arms fighting for its very existence. It is divided 
into five parts, dealing with the following questions: (1) responsi- 
bility for the war; (2) Germany’s methods of warfare; (3) the na- 
ture and causes of the German militaristic spirit; (4) America’s 
entrance into the war, and finally (5) the fundamental issues of 
the war. 

Since the original articles were published as war pamphlets to 
influence publie opinion in favor of the war, the book in its present 
form should be judged in the light of its original purpose. The 
reader, therefore, will regard it not as a presentation of both sides of 
a great issue, but rather as the plea of advocates who justly felt that 
their own countrymen had been deceived by foreign propagandists 
and were not fully alive to the real issues involved. This does not 
mean that the chapters comprising the volume are not, in general, 
presented in a fair, painstaking and critical spirit. In fact, the great 
majority of the papers bear evidence of careful study, a comprehen- 
sive grasp of the issues raised, and they are generally well written. 
As war documents go, it would be difficult to find a clearer or juster 
statement of our cause. But, as with all war publications, its value 
is limited by its purpose; and since that purpose is to state the case 
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against Germany, we need not be surprised to find an occasional slip 
which blurs the facts or at least fails to present a complete statement 
of the case. For example, on page 20, we read, ‘‘In her White Book 
Germany states positively that she assured Austria that any action 
which that country might consider it necessary to take toward Servia 
would meet her approval.’’ This needs qualification. What Ger- 
many, according to the document mentioned, actually did say was 
that she would support Austria in ‘‘any action she (Austria) consid- 
ered necessary to put an end to the movement in Serbia directed 
against the integrity of the monarchy.’’ Germany claimed ‘‘to be 
guided in her action only by her duties as an ally.’’ 

Again, on page 173, discussing Treitschke’s political theories, we 
read, ‘‘Have they (States) any moral obligations to each other? 
Treitschke answers distinctively in the negative.’’ It would be in- 
teresting to know where Treitschke makes any such statement. No 
reference is given, but no one can read his ‘‘ Politics’? and come to 
any such conclusion. It would be difficult to find a modern writer 
on polities who preaches morality within a state and between states 
more insistently. He is indeed the apostle of foree and power, but 
he does not advocate the Machiavellian theory of power as the author 
assumes. In the last chapter of his ‘‘Polities’’ he specifically denies 
Machiavelli’s view of the state: ‘‘A state which went upon the 
theory of despising faith and loyalty would be constantly threatened 
by enemies and would consequently be unable to fulfil its purpose 
of being physical power.’’ While agreeing with Machiavelli that the 
state is power, Treitschke does not fail to note ‘‘the deep immorality 
of much else in his political teaching.’’ The following quotations are 
taken from Balfour’s edition of Treitschke and fairly represent 
Treitschke’s views on this point: ‘‘It is at once clear that as a great 
institution for the education of the human race, the state must neces- 
sarily be subject to the moral law’’ (1:89). ‘‘We must then admit 
the validity of the moral law in relation to the state and that it cannot 
be correct to speak absolutely of collisions between the two’’ (1:92). 
‘‘Thus the state cannot disregard with impunity the law to which 
its moral being is subject’’ (1:98). ‘‘ Wisdom is not merely an intel- 
lectual, but a moral virtue in the statesman who is responsible for 
the fate of millions’’ (1:98). 

I call attention to these facts, not so much to criticise the value of 
the volume under review, for it is comparatively free from such 
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errors, but rather in the hope that American scholarship, now that 
the peace treaty has been signed, may resume its discussion of polit- 
ical theories in a more critical spirit. Political theories of the state 
should not be confused with actual government, or with practices of 


rulers during a war. 
Karu F. Geiser. 


League of Nations. By L. Oppenheim, M.A., LL.D. London: Long- 
mans, Green & Co., 1919, pp. xii, 84. 


Pursuant to the injunction which Dr. Whewell, the founder of the 
Chair of International Law at Cambridge University, England, laid 
upon every holder of the Chair that he ‘‘make it his aim’’ in all 
parts of his treatment of the subject, ‘‘to lay down such rules and 
suggest such measures as may tend to diminish the evils of war and 
finally to extinguish war between nations,’’ Dr. Oppenheim, the 
present occupant of the Chair, delivered during the course of the 
War, three lectures at the University on a League of Nations. This 
book comprises the three lectures thus delivered. 

Dr. Oppenheim confines these lectures to drawing attention to 
the links which connect the proposal for a league of nations with 
the past, and to the difficulties with which the realization of the 
proposal must necessarily be attended, and to some schemes by which 
these difficulties might be overcome. 

He briefly touches upon the early attempts to form a league of 
nations, calling attention to the proposal of Pierre Dubois in 1305 for 
an allianee between all Christian Powers for the maintenance of 
peace and for the establishment of a permanent court of arbitration 
for the settlement of differences between the members of the alliance; 
and to the schemes of Martini in 1461, Sully in 1603, Crucee in 1623 
and Grotius in 1625. He also reviews the progress made in our time 
in this direction by the Hague Peace Conference and the so-called 
Bryan Peace Treaties. He emphatically states that the organization 
of a League of Nations should start from the beginning made by the 
Hague Peace Conferences. 

The aims of the League of Nations, in his opinion, should be con- 
fined to preventing the resort to war on account of so-called judicial 
disputes, by having these disputes submitted to an international 
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court of justice ; to preventing the sudden outbreak of war on account 
of political disputes by providing for the submission of such disputes 
to an international council of conciliation before resorting to arms; 
and to providing a sanction for the enforcement of these safeguards 
by uniting the forces of the member states against a state or states 
resorting to arms without previously having submitted the dispute 
to an international court, or international council of conciliation. 

To realize these aims for the league he considers that the organi- 
zation of the league should comprise an international legislature, an 
international court, and international councils of conciliation. 

With regard to the international legislature (using the word 
‘‘legislature’’ in a figurative sense only), Dr. Oppenheim proposes 
to start from the beginning made by the Hague Conferences and have 
periodical meetings of these conferences for the purpose of continuing 
their work of gradually eodifying international law. 

He points out the difficulties of such international legislation on 
account of the language question; the conflicting national interests 
of the various states; the absence of universally recognized rules con- 
cerning the interpretation and construction of international legisla- 
tion; and the impossibility of creating international legislation by a 
mere majority of the states. 

The plan outlined for the creation of the international court pro- 
vides for a Permanent Bench to be continuously in session, which will 
review the cases heard in the first instance by the judges appointed 
by the disputant states and one member from the Permanent Bench. 

Dr. Oppenheim expresses the belief that the experiment will be 
successful, provided the states are careful in the appointment of the 
judges and select ‘‘not diplomatists, not politicians, but only men 

who have had training in law in general, and in international 
law in particular.’’ 

In creating the council of conciliation to pass upon political dis- 
putes, Dr. Oppenheim proposes using the foundations laid by Article 
8 of the Hague Convention Concerning the Pacific Settlement of 
International Disputes, and the so-called Bryan Peace Treaties. His 
plan provides for the creation of a Permanent Council of Conciliation, 
with certain specified duties, composed exclusively of representatives 
of the Great Powers. His proposal is to have a political dispute, 
which cannot be settled by diplomacy, investigated and reported upon 
by a council composed of two national conciliators on each side and 
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one neutral conciliator on each side selected by the disputant states, 
with a chairman selected from the Permanent Council of Conciliation, 
which council shall, if possible, propose a settlement. No action is 
provided in case a settlement is not reached by mediation, beyond 
having copies of the report sent to each party in dispute and to the 
Permanent Council of Conciliation; but Dr. Oppenheim himself ex- 
plains that his proposal with reference to mediation within the 
League of Nations is ‘‘sketchy and would need working out in detail 
if one were thinking of preparing a full plan for its realization.’’ 
Dr. Oppenheim emphasizes the necessity for keeping intact the 
independence and equality of the several states, in order to have a 
successful organization of a League of Nations. He, therefore, dis- 
misses as impossible of realization, all plans for a League of Nations 
which, in addition to providing for an international court and council 
of conciliation, also provide for a federal state organization with an 
international executive, parliament, and army and navy, or police 
force. His reasons for rejecting the ideal of a federal world state 
organization furnish one of the most interesting discussions in the 
book. Among the reasons stated for this rejection are the following: 


We need democracy and constitutional Government in every single State, 
and this can only be realised by party Government and elections of Parliament 
at short intervals. The waves of party strife rise high within the several States; 
no sooner is one party in than the other party looks out for an opening into 
which a wedge can be pushed to turn the Government out. In normal times this 
works on the whole quite well within the borders of the several States, because 
the interests concerned are not so widely opposed to one another that the several 
parties cannot alternatively govern. But when it comes to applying the same 
system of Government to a Federal World State, the interests at stake are too 
divergent. The East and the West, the South and the North, the interests of 
maritime States and land-locked States, the ideals and interests of industrial 
and agricultural States, and many other contrasts, are too great for it to be 
possible to govern a Federal World State by the same institutions as a State of 
ordinary size and composition. 


This International Army and Navy would be the most powerful instrument 
of force which the world has ever seen, because every attempt to resist it would 
be futile. And the Commander of the International Army and the Commander 
of the International Navy would be men holding in their hands the greatest power 
that can be imagined. 

The old question, therefore, arises: Quis custodiet ipsos custodes? which I 
should like here to translate freely by: Who will keep in order those who are to 
keep the world in order? A League of Nations which can only be kept together 
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by a powerful International Army and Navy is a contradiction in itself; for the 
independence and equality of the member States of the League would soon 


disappear. 


Dr. Oppenheim particularly warns against attempting, in the 
creation of a League of Nations, the realization of proposals which are 
‘so daring and so entirely out of keeping with the historical develop- 
ment of International Law and the growth of the Society of Nations, 
that there would be great danger of the whole scheme collapsing and 
the whole movement coming to naught.’’ 

It is to be regretted that Dr. Oppenheim did not include in his 
book a draft convention for a League of Nations based upon the prin- 


ciples set forth in his lectures. 
H. K. THompson. 


y 


